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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.  

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    The St at e seeks r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng a j udgment  

of  convi ct i on agai nst  Gar y A.  Johnson f or  possessi on of  cocai ne 

wi t h i nt ent  t o del i ver  i n v i ol at i on of  Wi s.  St at .  

§ 961. 41( 1m) ( cm) 1r .  ( 2003- 04) . 1  Johnson cont ends t he ci r cui t  

cour t  er r ed i n denyi ng hi s mot i on t o suppr ess cont r aband sei zed 

dur i ng a pr ot ect i ve sear ch of  hi s vehi c l e and hi s per son 

f ol l owi ng a t r af f i c  st op.   Because we concl ude t he sear ch was 

not  j ust i f i ed by speci f i c ,  ar t i cul abl e f act s suppor t i ng a 

                                                 
1 Al l  r ef er ences ar e t o t he 2003- 04 ver si on of  t he st at ut es 

unl ess ot her wi se not ed.    
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r easonabl e suspi c i on t hat  Johnson posed a t hr eat  t o t he 

of f i cer s '  saf et y or  t hat  of  ot her s,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

I  

 ¶2 The f ol l owi ng f act s ar e undi sput ed and t aken f r om 

t est i mony gi ven at  t he hear i ng on Johnson' s suppr essi on mot i on.   

On November  2,  2003,  Ci t y of  Raci ne Pol i ce Of f i cer  Chad St i l l man 

st opped a 1989 bl ack Cadi l l ac and di scover ed t hat  t he car ' s 

r egi st r at i on had been suspended f or  an emi ssi ons vi ol at i on.   

Because t he dr i ver 2 was not  t he per son t o whom t he car  was 

r egi st er ed,  St i l l man di d not  i ssue a c i t at i on f or  t he emi ssi ons 

vi ol at i on at  t hat  t i me.  Lat e i n t he af t er noon of  November  5,  

2003,  St i l l man spot t ed t he car  agai n whi l e on squad pat r ol  wi t h 

Of f i cer  Mi chael  Dummer .  The of f i cer s f ol l owed t he vehi c l e f or  a 

shor t  di st ance when Dummer  obser ved i t  f ai l  t o s i gnal  f or  a 

t ur n.     

¶3 The of f i cer s st opped t he car  wi t h t he squad car ' s 

emer gency l i ght s  and si r en engaged.   I t  was dar k,  but  t he ar ea 

was i l l umi nat ed by st r eet  l amps.   The of f i cer s obser ved t wo 

per sons i n t he car .   Of f i cer  Dummer  t est i f i ed t hat  he saw t he 

dr i ver  of  t he car ,  l at er  i dent i f i ed as Gar y Johnson,  " l ean 

f or war d,  whi ch appear ed t o be r eachi ng under neat h hi s f r ont  

seat . "   On cr oss- exami nat i on,  Dummer  conf i r med t hat  he coul d not  

see Johnson' s hands but  st at ed t hat  t he dr i ver ' s head was 

" pr et t y c l ose"  t o di sappear i ng f r om vi ew.  Of f i cer  St i l l man 

                                                 
2 Gar y Johnson was not  dr i v i ng t he vehi c l e on November  2.  
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t est i f i ed t hat  he " obser ved [ Johnson]  make a st r ong f ur t i ve 

movement  bendi ng down as i f  he was r eachi ng .  .  .  under neat h t he 

seat .  .  .  . "  St i l l man conf i r med t hat  he saw a por t i on of  

Johnson' s head and shoul der s di sappear  f r om vi ew.   St i l l man 

l at er  st at ed t hat  " [ t ] he f ur t i ve movement  was under  t he seat ,  

hi s head and shoul der s di sappear i ng. "   Bot h of f i cer s t est i f i ed 

t hat ,  i n l i ght  of  t hei r  exper i ence and t r ai ni ng,  t hey bel i eved 

t hat  Johnson' s movement  was consi st ent  wi t h an at t empt  t o 

conceal  cont r aband or  weapons.  

¶4 The of f i cer s appr oached t he car .   St i l l man advi sed 

Johnson t hat  he was bei ng st opped f or  an emi ssi ons vi ol at i on.   

Johnson pr ovi ded St i l l man wi t h paper wor k i ndi cat i ng t hat  t he 

emi ssi ons pr obl em had been cor r ect ed.   St i l l man was sat i sf i ed 

t hat  t he paper wor k was " adequat e"  t o show " t hat  t he vehi c l e had 

passed emi ssi ons wi t hi n t he past  coupl e days so t hat  t hose 

ci r cumst ances wer e cl ear ed up. "   St i l l man di d not  ask Johnson 

about  t he hi dden movement  t hat  he and Dummer  had obser ved 

Johnson make ear l i er .    

¶5 St i l l man asked Johnson t o s t ep out  of  t he car .   

Johnson compl i ed and t ol d St i l l man t hat  he had a bad l eg.  

St i l l man i nf or med Johnson he was bei ng asked t o exi t  t he car  

because of  Johnson' s movement  i nsi de t he car  af t er  he pul l ed 

over .   Dummer  t est i f i ed t hat  Johnson was asked t o st ep out  of  

t he car  " j ust  f or  of f i cer  saf et y,  not  knowi ng what  maybe he had 

been r eachi ng f or  t o ei t her  gr ab or  t o put  down t hi nki ng i t  

coul d possi bl y be a weapon t hat  coul d i nj ur e us. "  Nei t her  

of f i cer  had had any pr i or  pol i ce cont act  wi t h Johnson.      
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¶6 Dummer  t est i f i ed t hat  " once [ Johnson]  was t owar ds t he 

back of  t he vehi c l e,  Of f i cer  St i l l man advi sed hi m t hat  he was 

goi ng t o do a pat  down f or  weapons j ust  f or  our  saf et y. "   Dummer  

t est i f i ed t hat  when St i l l man r eached Johnson' s  l ef t  pant  l eg 

dur i ng t he pat  down,  Johnson f el l  t o t he gr ound.   Johnson t ol d 

t he of f i cer s t hat  he f el t  pai n i n t hat  ar ea.   The of f i cer s 

hel ped hi m up,  and St i l l man at t empt ed t o r esume pat t i ng down 

Johnson' s l ef t  pant  l eg,  but  Johnson agai n f el l  t o t he gr ound.    

St i l l man t est i f i ed t hat  when t he of f i cer s di d t he weapons pat  

down Johnson " act ed l i ke he f el l  down.   He di dn' t  compl et el y 

make i t  t o t he gr ound because I  had hel d hi m up,  but  yes,  he di d 

f al l  down,  or  at t empt ed t o. "   Dummer  t est i f i ed t hat  he and 

St i l l man t hen " hel ped [ Johnson]  over  t o t he cur b and j ust  had 

hi m si t  .  .  .  hopi ng t hat  t hat  woul d ease hi s l eg. "      

¶7 St i l l man asked Johnson i f  t her e was anyt hi ng i l l egal  

i n t he car .   Accor di ng t o Dummer ,  " St i l l man advi sed Mr .  Johnson 

due t o hi s movement s t hat  we wer e goi ng t o sear ch t he vehi c l e, "  

and Johnson r esponded,  " ' I  don' t  have a pr obl em wi t h t hat . ' "  

Bot h of f i cer s i ndi cat ed t hat  t hey i nt ended t o sear ch t he vehi c l e 

wi t h or  wi t hout  Johnson' s assent .    

¶8 St i l l man sear ched t he vehi c l e and f ound a baggi e of  

mar i j uana under neat h t he dr i ver ' s seat .   St i l l man i nf or med 

Johnson t hat  he was under  ar r est ,  and conduct ed a sear ch of  

Johnson' s per son i nci dent  t o ar r est .   Johnson put  hi s hand i n 

hi s l ef t  pant  pocket  dur i ng t he sear ch and woul d not  r emove i t  

on St i l l man' s r equest .   St i l l man conduct ed a " f ocus st r i ke" ——a 

hi t  t o a speci f i c  ar ea i nt ended t o st un or  st op a cer t ai n 
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movement ——t o Johnson' s l ef t  ar m t o get  hi m t o r emove hi s hand 

f r om hi s pocket .   The st r i ke was successf ul ,  and St i l l man 

r ecover ed a baggi e f r om Johnson' s pocket  t hat  cont ai ned sever al  

gr ams of  cr ack cocai ne.     

¶9 Johnson was char ged wi t h possessi on of  cocai ne wi t h 

i nt ent  t o del i ver  mor e t han f i ve gr ams but  not  mor e t han 15 

gr ams,  cont r ar y t o Wi s.  St at .  § 961. 41( 1m) ( cm) 2. ,  and possessi on 

of  t et r ahydr ocannabi nol s ( THC) ,  commonl y known as mar i j uana,  

cont r ar y t o Wi s.  St at .  § 961. 41( 3g) ( e) .   Johnson moved t o 

suppr ess evi dence obt ai ned dur i ng t he sear ch of  hi s per son and 

vehi c l e on gr ounds t hat  t hey wer e t he pr oduct  of  an i l l egal  st op 

and ar r est .    

¶10  The Raci ne Count y Ci r cui t  Cour t ,  t he Honor abl e Al l an 

B.  Tor hor st ,  deni ed Johnson' s mot i on f ol l owi ng a suppr essi on 

hear i ng,  hol di ng t hat  i nf or mat i on about  a possi bl e emi ssi ons 

vi ol at i on and Dummer ' s obser vat i on t hat  t he car  f ai l ed t o s i gnal  

f or  a t ur n gave of f i cer s r easonabl e suspi c i on t o st op Johnson' s  

car .   The cour t  di d not  addr ess whet her  t he of f i cer s wer e 

j ust i f i ed i n conduct i ng a pr ot ect i ve sear ch of  Johnson' s car  and 

per son,  st at i ng t hat  St i l l man had " obt ai ned Johnson' s consent  t o 

sear ch t he vehi c l e. "     

¶11 Johnson event ual l y accept ed a pl ea agr eement  i n whi ch 

he pl ed no cont est  t o a r educed char ge of  cocai ne possessi on 

wi t h i nt ent  t o del i ver  mor e t han one gr am but  not  mor e t han f i ve 
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gr ams,  cont r ar y t o Wi s.  St at .  § 961. 41( 1m) ( cm) 1r . 3  Johnson was 

convi ct ed on t he r educed char ge and was sent enced t o a t hr ee-

year  t er m of  i mpr i sonment ,  consi st i ng of  one- and- one- hal f  year s '  

i ni t i al  conf i nement  and one- and- one- hal f  year s '  ext ended 

super vi s i on.   Johnson appeal ed hi s convi ct i on.   

¶12 The cour t  of  appeal s r ever sed Johnson' s convi ct i on.   

St at e v.  Johnson,  2006 WI  App 15,  288 Wi s.  2d 718,  709 N. W. 2d 

491.   On appeal ,  t he St at e conceded t hat  Johnson di d not  consent  

t o t he pr ot ect i ve sear ch of  hi s vehi c l e.   I d. ,  ¶9.   The cour t  of  

appeal s f ocused i t s i nqui r y on whet her  St i l l man had r easonabl e 

suspi c i on t o j ust i f y t he sear ch of  Johnson' s vehi c l e.   I d.   The 

cour t  hel d t hat  " ' f ur t i ve'  or  suspi c i ous movement s do not  

aut omat i cal l y gi ve r i se t o an obj ect i vel y r easonabl e suspi c i on 

t hat  t he occupant  of  t he vehi c l e i s ar med and danger ous. "   I d. ,  

¶17,  ( c i t i ng St at e v.  Kyl es,  2004 WI  15,  ¶¶48- 50,  269 Wi s.  2d 1,  

675 N. W. 2d 449) .   The cour t  concl uded t hat  Johnson' s f ur t i ve 

movement  i n t he car  and hi s f al l i ng down dur i ng t he pat  down,  

when consi der ed under  t he t ot al i t y of  t he c i r cumst ances,  di d not  

gi ve r i se t o an obj ect i vel y r easonabl e suspi c i on t hat  Johnson 

was ar med and pr esent ed a t hr eat  t o t he saf et y of  t he of f i cer s.   

I d. ,  ¶18.   Consequent l y,  t he cour t  of  appeal s r ever sed t he 

j udgment  of  convi ct i on.   The St at e appeal s t he cour t  of  appeal s '  

r ever sal  of  Johnson' s convi ct i on.   We accept ed r evi ew.    

I I  

                                                 
3 The possessi on of  mar i j uana ( THC)  char ge was di smi ssed as 

par t  of  t he pl ea bar gai n,  but  r ead i n f or  pur poses of  sent enci ng 
on t he convi ct i on f or  possessi on wi t h i nt ent  t o del i ver  cocai ne.   



No.  2005AP573- CR   

 

7 
 

 ¶13 " Whet her  evi dence shoul d be suppr essed i s a quest i on 

of  const i t ut i onal  f act . "   St at e v.  Knapp,  2005 WI  127,  ¶19,  285 

Wi s.  2d 86,  700 N. W. 2d 899 ( quot at i on and ci t at i on omi t t ed) .   A 

f i ndi ng of  const i t ut i onal  f act  consi st s of  t he c i r cui t  cour t ' s  

f i ndi ngs of  hi st or i cal  f act ,  and i t s appl i cat i on of  t hese 

hi st or i cal  f act s  t o const i t ut i onal  pr i nci pl es.   St at e v.  Tur ner ,  

136 Wi s.  2d 333,  343- 44,  401 N. W. 2d 827 ( 1987) .   We r evi ew t he 

f or mer  under  t he c l ear l y er r oneous st andar d,  and t he l at t er  

i ndependent l y.   I d.    

I I I  

¶14 As a pr el i mi nar y mat t er ,  we begi n wi t h t he c i r cui t  

cour t ' s  det er mi nat i on t hat  St i l l man r ecei ved Johnson' s consent  

t o sear ch t he car .   The St at e concedes bef or e t hi s cour t ,  as i t  

di d i n t he cour t  of  appeal s,  t hat  Johnson di d not  f r eel y consent  

t o t he sear ch of  hi s vehi c l e. 4  We have r evi ewed t he r ecor d and 

                                                 
4 The di ssent  f aul t s t he St at e f or  maki ng t hi s concessi on.   

Di ssent ,  ¶60 n. 2.   I t  al so t akes Johnson t o t ask f or  not  r ai s i ng 
t he i ssue of  whet her  hi s consent  was vol unt ar i l y  gi ven.   I d.   I t  
asser t s t hat ,  due t o t he St at e' s concessi on,  t hi s cour t  " must  
r ai se and deci de t he i ssue of  consent  t o sear ch Johnson' s 
vehi c l e wi t h no assi st ance t o t hi s cour t  f r om ei t her  par t y. "   
I d.  
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agr ee wi t h t he St at e t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  

St i l l man obt ai ned Johnson' s consent  t o conduct  a sear ch of  t he 

car  was cl ear l y er r oneous.    

¶15 Whet her  a suspect  f r eel y consent ed t o an ot her wi se 

unl awf ul  sear ch i s a quest i on of  const i t ut i onal  f act ,  whi ch 

pr esent s a mi xed quest i on of  f act  and l aw.   Tur ner ,  136 Wi s.  2d 

at  343- 44.   As we i ndi cat ed ear l i er ,  const i t ut i onal  f act s 

consi st  of  a c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act ,  whi ch 

we r evi ew under  t he c l ear l y er r oneous st andar d,  and i t s 

appl i cat i on of  t hese hi st or i cal  f act s t o const i t ut i onal  

pr i nci pl es,  whi ch we r evi ew de novo.   I d. 5   

                                                                                                                                                             
We not e,  however ,  t hat  an at t or ney has an et hi cal  

obl i gat i on not  t o make ar gument s bef or e t he t r i bunal  t hat  t he 
at t or ney bel i eves t o be f r i vol ous.   Compar e SCR 20: 3. 1( a)  wi t h 
Wi s.  St at .  § ( Rul e)  802. 05.   Cf .  St at e v.  Par ent ,  2006 WI  132,  
¶19,  ___Wi s.  2d ___,  725 N. W. 2d 915.   Thus,  even when a 
concessi on of  l aw i s not  accept ed by a cour t ,  a pr osecut or  
shoul d be commended,  not  condemned,  f or  exer ci s i ng car ef ul  
j udgment  and at t empt i ng t o conf or m t o our  r ul es.   Of  cour se,  a 
concessi on of  l aw does not  bi nd t he cour t .   The cour t  det er mi nes 
t he l aw,  not  t he par t i es.   Ber gmann v.  McCaught r y,  211 
Wi s.  2d 1,  7,  564 N. W. 2d 712 ( 1997) .   We f ur t her  not e t hat  t he 
di ssent  i s i ncor r ect  i n suggest i ng t hat  Johnson f ai l ed t o r ai se 
t he i ssue t hat  hi s consent  was not  vol unt ar i l y  gi ven.   Thi s was 
t he pr i nci pal  i ssue r ai sed by Johnson i n hi s br i ef  t o t he cour t  
of  appeal s.   Thi s was t he i ssue t hat  was addr essed and conceded 
by t he St at e i n t he cour t  of  appeal s and i n t hi s cour t .   The 
di ssent  s i mpl y di sagr ees wi t h t he concl usi on r eached by bot h 
par t i es and by t hi s cour t .    

5 Her e,  t he c i r cui t  cour t ' s  f i ve- page deci s i on cont ai ns no 
di scussi on what soever  of  t he t est i mony t hat  i s r el evant  t o t he 
quest i on of  whet her  Johnson f r eel y consent ed t o t he sear ch,  and,  
not wi t hst andi ng t he di ssent ' s asser t i on t o t he cont r ar y 
( di ssent ,  ¶64) ,  makes no f i ndi ngs of  hi st or i cal  f act  t hat  ar e 
r el evant  t o t he quest i on of  consent .   The ci r cui t  cour t  poi nt s 
out ,  whi l e di scussi ng t he par t i es '  posi t i ons:   " As a r esul t  of  
Johnson' s s i t uat i on St i l l man abandoned hi s pat - down and obt ai ned 
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¶16   When t he pur por t ed l egal i t y of  a war r ant l ess sear ch 

i s based on t he consent  of  t he def endant ,  t hat  consent  must  be 

f r eel y and vol unt ar i l y  gi ven.   St at e v.  Phi l l i ps,  218 Wi s.  2d 

180,  197,  577 N. W. 2d 794 ( 1998)  ( c i t at i ons omi t t ed) .   " When a 

pr osecut or  seeks t o r el y upon consent  t o j ust i f y  t he l awf ul ness 

of  a sear ch,  he has t he bur den of  pr ovi ng t hat  t he consent  was,  

i n f act ,  f r eel y and vol unt ar i l y  gi ven. "   Bumper  v.  Nor t h 

Car ol i na,  391 U. S.  543,  548 ( 1968) .   " Acqui escence t o an 

unl awf ul  asser t i on of  pol i ce aut hor i t y i s not  equi val ent  t o 

consent . "   St at e v.  Wi l son,  229 Wi s.  2d 256,  269,  600 N. W. 2d 14 

( Ct .  App.  1999)  ( c i t i ng Bumper ,  391 U. S.  at  548- 49) .   Thi s 

i ncl udes when t he pol i ce i ncor r ect l y asser t  t hat  t hey have a 

r i ght  t o conduct  a war r ant l ess sear ch,  or  i ndi cat e t hat  t hey ar e 

                                                                                                                                                             
Johnson' s consent  t o sear ch t he vehi c l e. "   The onl y f i ndi ngs of  
hi st or i cal  f act  made by t he c i r cui t  cour t ,  however ,  ar e as 
f ol l ows:  

Fi r st ,  t he Johnson vehi c l e was t he subj ect  of  an 
emi ssi ons suspensi on i n August .  

Second,  t he vehi c l e successf ul l y passed an 
emi ssi ons t est  i n Oct ober .  

Thi r d,  t he Mot or  Vehi c l e Depar t ment ' s r ecor ds di d 
not  r ef l ect  t he emi ssi ons suspensi on sat i sf i ed unt i l  
November  7,  af t er  Johnson' s ar r est  on 5 November .  

The evi dence al so f ai r l y  est abl i shes t hat  
St i l l man di d not  i ndependent l y nor  subsequent l y af t er  
hi s ar r est  of  Hi cks check on t he suspensi on of  t he 
Johnson vehi c l e' s r egi st r at i on and pr i or  t o t he 
Johnson ar r est .   A DOT check woul d have r esul t ed i n 
St i l l man conf i r mi ng t he r egi st r at i on was st i l l  
suspended on November  5t h.     
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goi ng t o sear ch absent  l egal  aut hor i t y t o do so,  as opposed t o 

aski ng f or  per mi ssi on t o sear ch. 6   

¶17 The t est i mony of  Of f i cer s Dummer  and St i l l man shows 

t hat  Johnson mer el y acqui esced t o t he sear ch.   Johnson di d not  

f r eel y and vol unt ar i l y  gi ve hi s consent .   St i l l man t est i f i ed 

dur i ng di r ect  exami nat i on t hat  he " sat  [ Johnson]  down,  asked hi m 

i f  t her e was anyt hi ng i l l egal  i n t he car .   He sai d t her e wasn' t .   

Went  ahead and l ooked under  t he seat  f or  t he f ur t i ve movement  

t hat  I  saw .  .  .  . "   Dur i ng cr oss- exami nat i on,  St i l l man 

t est i f i ed t hat  because of  t he " st r ong f ur t i ve movement s"  he 

                                                 
6 See Johnson v.  Uni t ed St at es,  333 U. S.  10,  12- 13 ( 1948)  

( of f i cer  di d not  gai n def endant ' s consent  t o ent er  def endant ' s  
home when t he of f i cer  knocked on t he door ,  asser t ed t hat  he 
want ed t o t al k t o t he def endant ,  t he def endant  st epped back f r om 
t he door  and t he of f i cer  wal ked i n,  as ent r y was gr ant ed i n 
submi ssi on t o aut hor i t y as opposed t o an under st andi ng and 
i nt ent i onal  wai ver  of  a const i t ut i onal  r i ght ) ;  See al so Uni t ed 
St at es v.  Mor al es,  171 F. 3d 978,  982- 83 ( 5t h Ci r .  
1999) ( suspect s '  openi ng door  upon an or der  of  of f i cer s di d not  
const i t ut e consent  t o sear ch pr emi ses) ;  Uni t ed St at es v.  Pena-
Sai z,  161 F. 3d 1175,  1177 ( 8t h Ci r .  1998)  ( wher e suspect  
bel i eved t hat  she was under  ar r est ,  her  submi ssi on t o a r equest  
t o conduct  a pat - down sear ch was not  consent ) ;  Uni t ed St at es v.  
Bar o,  15 F. 3d 563,  566- 67 ( 6t h Ci r .  1994) ;  ( suspect  di d not  
consent  t o sei zur e of  hi s per son and of  suspect ed dr ug money 
when of f i cer ,  who l acked pr obabl e cause t o execut e a sei zur e,  
i nf or med suspect  t hat  he was bei ng t aken t o a DEA of f i ce and 
suspect  acqui esced t o t he sei zur e) ;  St at e v.  Wuest ,  190 Wi s.  
251,  255,  208 N. W.  899 ( 1926)  ( an ot her wi se i l l egal  sear ch of  a 
suspect  was not  aut hor i zed when suspect  f ai l ed t o obj ect  t o an 
of f i cer ' s asser t i on of  aut hor i t y) ;  St at e v.  Johnson,  177 
Wi s.  2d 224,  228,  234,  501 N. W. 2d 876 ( Ct .  App.  1993)  
( def endant ' s f ai l ur e t o obj ect  t o of f i cer ' s ent r y i nt o home di d 
not  const i t ut e consent  t o sear ch,  not i ng t hat  " consent  cannot  be 
f ound by a showi ng of  mer e acqui escence" )  ( c i t at i on omi t t ed) ;  4 
Wayne R.  LaFave,  Sear ch and Sei zur e § 8. 2( a) ,  at  58- 59 ( 4t h ed.  
2004) .   
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obser ved i n t he car ,  he i nt ended t o conduct  t he sear ch wi t h or  

wi t hout  Johnson' s consent .   St i l l man' s pol i ce r epor t  of  t he 

i nci dent  di d not  i ndi cat e t hat  St i l l man obt ai ned Johnson' s 

consent  t o sear ch t he vehi c l e.   St i l l man t est i f i ed:  " I  don' t  

r emember  aski ng [ Johnson f or  hi s  consent ]  and I  don' t  see i n t he 

r epor t  i f  I  asked hi m f or  consent . "   St i l l man acknowl edged t hat  

i f  he had obt ai ned Johnson' s consent  he pr obabl y woul d have 

not ed t hi s f act  i n hi s r epor t .    

¶18 Dummer  t est i f i ed t hat  Johnson went  al ong wi t h t he 

sear ch af t er  " St i l l man advi sed Mr .  Johnson due t o hi s movement s 

t hat  we wer e goi ng t o sear ch t he vehi c l e.   Mr .  Johnson di dn' t  

have a pr obl em wi t h t hat ,  gave consent . "   On cr oss- exami nat i on,  

however ,  Dummer  c l ar i f i ed:  

Q:  And i t ' s  your  t est i mony her e t hat  Of f i cer  
St i l l man was t he of f i cer  t hat  asked Mr .  Johnson f or  
consent  t o sear ch hi s car ;  i s  t hat  cor r ect ? 

A:  Cor r ect .  Wel l ,  act ual l y,  Of f i cer  St i l l man advi sed 
Mr .  Johnson due t o hi s movement s t hat  we wer e goi ng t o 
sear ch t he vehi c l e.  

Q:  Okay.  

A:  At  t hat  t i me Mr .  Johnson sai d:   I  don' t  have a 
pr obl em wi t h t hat .  

Q:  Okay.   So your  t est i mony i s t hat  Of f i cer  St i l l man 
sai d:   Because of  your  movement s we' r e goi ng t o sear ch 
your  car ? 

A:   As——t hat  i s our  pr ocedur e,  cor r ect .  

Q:   Okay.   And so r eal l y,  i f  Mr .  Johnson had 
i ndi cat ed he di dn' t  want  you t o,  you st i l l  woul d have 
gone ahead wi t h t hat  sear ch;  i s t hat  cor r ect ? 

A:   That ' s cor r ect .  
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Q:  And basi cal l y Mr .  Johnson i ndi cat ed t hat  he 
wasn' t  goi ng t o do anyt hi ng t o st op you;  i s t hat  
cor r ect ? 

A:    That ' s cor r ect .   

¶19 As t he r ecor d i ndi cat es,  nei t her  St i l l man nor  Dummer  

asked f or  Johnson' s per mi ssi on t o sear ch t he car .   St i l l man di d 

not  r ecal l  aski ng f or  consent ,  but  i ndi cat ed he woul d have not ed 

t hat  f act  i n hi s r epor t  i f  he had.   Dummer  c l ar i f i ed t hat  

St i l l man advi sed Johnson t hat  " we wer e goi ng t o sear ch t he 

vehi c l e. "   Johnson' s r esponse t o t hat  command must  consequent l y 

be const r ued as acqui escence.   On t he basi s of  t he undi sput ed 

t est i mony of  St i l l man and Dummer ,  we t her ef or e concl ude t hat  t he 

c i r cui t  cour t ' s  st at ement  t hat  St i l l man obt ai ned Johnson' s 

consent  t o sear ch t he vehi c l e was agai nst  t he gr eat  wei ght  and 

cl ear  pr eponder ance of  t he evi dence,  and was,  t her ef or e,  c l ear l y  

er r oneous.   See Ri char ds v.  Fi r st  Uni on Secur i t i es,  I nc. ,  2006 

WI  55,  ¶12 n.  5,  290 Wi s.  2d 620,  714 N. W. 2d 913 ( not i ng t hat  

t he f or mer  " gr eat  wei ght  and cl ear  pr eponder ance"  st andar d f or  

r evi ewi ng a c i r cui t  cour t ' s  f i ndi ngs of  f act  i s  essent i al l y  t he 

same as t he cur r ent  " c l ear l y er r oneous"  st andar d of  r evi ew) .   As 

a mat t er  of  const i t ut i onal  f act ,  we i ndependent l y concl ude t hat  

Johnson di d not  f r eel y and vol unt ar i l y  gi ve hi s consent  t o 

sear ch hi s vehi c l e.   

I V 

¶20 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

and Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on pr ot ect  

per sons f r om unr easonabl e gover nment al  sear ches and sei zur es.   

I n gener al ,  our  cases have or di nar i l y  const r ued t he sear ch and 
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sei zur e pr ot ect i ons of  t he st at e and f eder al  const i t ut i ons 

coext ensi vel y. 7  See,  e. g.  St at e v.  Wi l l i ams,  2001 WI  21,  ¶18 

n. 6,  241 Wi s.  2d 631,  623 N. W. 2d 106 ( c i t at i on omi t t ed) ;  but  see 

St at e v.  Eason,  2001 WI  98,  ¶63,  245 Wi s.  2d 206,  629 N. W. 2d 625 

( hol di ng t hat  wi t h r espect  t o t he good f ai t h except i on t o t he 

excl usi onar y r ul e,  Ar t i c l e 1,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on af f or ds addi t i onal  pr ot ect i on t han t hat  whi ch i s  

af f or ded by t he Four t h Amendment ) .    

¶21 Dur i ng an i nvest i gat i ve st op,  an of f i cer  i s aut hor i zed 

t o conduct  a sear ch of  t he out er  c l ot hi ng of  a per son t o 

det er mi ne whet her  t he per son i s  ar med i f  t he of f i cer  i s " abl e t o 

poi nt  t o speci f i c  and ar t i cul abl e f act s whi ch,  t aken t oget her  

wi t h r at i onal  i nf er ences f r om t hose f act s,  r easonabl y war r ant  

t hat  i nt r usi on. "   Ter r y v.  Ohi o,  392 U. S.  1,  21 ( 1968) .   The 

t est  i s  an obj ect i ve one:   " [ W] het her  a r easonabl y pr udent  

[ of f i cer ]  i n t he c i r cumst ances woul d be war r ant ed i n t he bel i ef  

t hat  hi s [ or  her ]  saf et y or  t hat  of  ot her s was i n danger "  

because t he per son may be ar med wi t h a weapon and danger ous.   

                                                 
7 However ,  we have consi st ent l y r ecogni zed t hat  Ar t i c l e 1,  

Sect i on 11 of  t he st at e const i t ut i on i s not  t he poor  st epchi l d 
of  i t s  f eder al  count er par t .  As Just i ce Babl i t ch expl ai ned i n 
St at e v.  War d,  2000 WI  3,  ¶59,  231 Wi s.  2d 723,  604 N. W. 2d 517:  

[ I ] t  woul d be a sad i r ony f or  t hi s cour t  t o exhor t  
magi st r at es t o act  as somet hi ng mor e t han " r ubber  
st amps"  when i ssui ng war r ant s,  and t o t hen act  as mer e 
r ubber  st amps our sel ves when i nt er pr et i ng our  
Wi sconsi n Const i t ut i on.  I t  i s  our  r esponsi bi l i t y  t o 
exami ne t he St at e Const i t ut i on i ndependent l y.  Thi s 
dut y exi st s even t hough our  concl usi ons i n a gi ven 
case may not  di f f er  f r om t hose r eached by t he Supr eme 
Cour t  when i t  i nt er pr et s t he Four t h Amendment .  
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I d.  at  27.   " [ I ] n det er mi ni ng whet her  t he of f i cer  act ed 

r easonabl y i n such ci r cumst ances,  due wei ght  must  be gi ven,  not  

t o [ t he of f i cer ' s]  i nchoat e and unpar t i cul ar i zed suspi c i on or  

' hunch, '  but  t o t he speci f i c  r easonabl e i nf er ences whi ch he [ or  

she]  i s ent i t l ed t o dr aw f r om t he f act s i n l i ght  of  hi s [ or  her ]  

exper i ence. "   I d.  at  27.    

¶22 Ci r cui t  cour t s must  " deci de on a case- by- case basi s,  

eval uat i ng t he t ot al i t y of  t he c i r cumst ances,  whet her  an of f i cer  

had r easonabl e suspi c i on t o ef f ect uat e a pr ot ect i ve sear ch f or  

weapons i n a par t i cul ar  case. "   St at e v.  Kyl es,  2004 WI  15,  ¶49,  

269 Wi s.  2d 1,  675 N. W. 2d 449. 8  The r equi r ement  t hat  an of f i cer  

conduct i ng a pr ot ect i ve sear ch have a r easonabl e suspi c i on t o 

bel i eve t hat  t he per son i s danger ous and may have i mmedi at e 

access t o a weapon st r i kes a pr oper  bal ance bet ween t wo 

                                                 
8 The Wi sconsi n Legi s l at ur e codi f i ed t he st andar d of  Ter r y 

v.  Ohi o,  392 U. S.  1 ( 1968) ,  f or  pr ot ect i ve sear ches i n 
Wi s.  St at .  § 968. 25,  whi ch pr ovi des,  i n r el evant  par t :  

When a l aw enf or cement  of f i cer  has st opped a per son 
f or  t empor ar y quest i oni ng pur suant  t o s.  968. 24 and 
r easonabl y suspect s t hat  he or  she or  anot her  i s i n 
danger  of  physi cal  i nj ur y,  t he l aw enf or cement  of f i cer  
may sear ch such per son f or  weapons or  any i nst r ument  
or  ar t i c l e or  subst ance r eadi l y capabl e of  causi ng 
physi cal  i nj ur y and of  a sor t  not  or di nar i l y  car r i ed 
i n publ i c pl aces by l aw abi di ng per sons.   

When const r ui ng § 968. 25,  we appl y not  onl y Ter r y,  but  al so t he 
cases f ol l owi ng i t .   See St at e v.  Wi l l i amson,  113 Wi s.  2d 389,  
399- 400,  335 N. W. 2d 814 ( 1983) .   Thus,  we have hel d t hat  
§ 968. 25 i ncor por at es Mi chi gan v.  Long,  463 U. S.  1032 ( 1983) ,  
see i nf r a ¶¶23- 26,  t her eby aut hor i z i ng pr ot ect i ve sear ches of  
vehi c l es,  despi t e t he f act  t hat  t he t ext  of  t he sect i on r ef er s 
onl y t o pr ot ect i ve sear ches of  a suspect ' s per son.   St at e v.  
Mor et t o,  144 Wi s.  2d 171,  177- 78,  423 N. W. 2d 841 ( 1988) .    
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i mpor t ant  i nt er est s:   t he saf et y of  l aw enf or cement  of f i cer s and 

t he r i ght  of  per sons t o be f r ee f r om unr easonabl e gover nment  

i nt r usi ons.   See Ter r y,  392 U. S.  at  21- 27.  

 ¶23 I n Pennsyl vani a v.  Mi mms,  434 U. S.  106 ( 1977) ,  and 

Mi chi gan v.  Long,  463 U. S.  1032 ( 1983) ,  t he Uni t ed St at es 

Supr eme Cour t  appl i ed t he pr i nci pl es of  Ter r y t o t he val i di t y of  

pr ot ect i ve sear ches execut ed dur i ng a r oadsi de s t op.   I n Mi mms,  

434 U. S.  at  111,  t he Cour t  est abl i shed a per  se r ul e t hat  an 

of f i cer  may or der  a per son out  of  hi s or  her  vehi c l e i nci dent  t o 

an ot her wi se val i d st op f or  a t r af f i c  v i ol at i on.   However ,  t o 

conduct  a pr ot ect i ve sear ch of  t hat  per son,  t he Mi mms Cour t  

concl uded an of f i cer  must  be abl e t o poi nt  t o speci f i c ,  

ar t i cul abl e f act s suppor t i ng a r easonabl e suspi c i on t hat  t he 

per son i s danger ous and may have i mmedi at e access t o a weapon.   

I d.  at  111- 12.   

¶24 Si mi l ar l y,  i n Long,  t he Supr eme Cour t  hel d t hat  

of f i cer s may under  t he pr oper  c i r cumst ances conduct  a pr ot ect i ve 

sear ch of  t he passenger  compar t ment  of  a vehi c l e dur i ng a 

t r af f i c  st op.   Ci t i ng Ter r y,  Long concl uded t hat  such a sear ch 

i s j ust i f i ed when an of f i cer  r easonabl y suspect s t hat  t he per son 

" i s danger ous and .  .  .  may gai n i mmedi at e cont r ol  of  weapons"  

pl aced or  hi dden i n t he passenger  compar t ment .   Long,  463 U. S.  

at  1049.   

¶25 Thi s cour t  i s  sensi t i ve t o t he ser i ous r i sks l aw 

enf or cement  of f i cer s must  under t ake whenever  t hey i ni t i at e 

cont act  wi t h a suspect  who i s seat ed i n a vehi c l e.   

" I nvest i gat i ve det ent i ons i nvol v i ng suspect s i n vehi c l es ar e 
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especi al l y f r aught  wi t h danger  t o pol i ce of f i cer s. "   Long,  463 

U. S.  at  1047.   I n St at e v.  Mor et t o,  144 Wi s.  2d 171,  179,  423 

N. W. 2d 841 ( 1988) ,  we not ed t hat  t he  

cent r al  pol i cy of  [ Wi s.  St at .  § 968. 25]  i s t o " pr ovi de 
f or  t he saf et y of  t he of f i cer  by per mi t t i ng a sear ch 
f or  weapons. "   Comment s t o chapt er  255,  l aws of  1969.   
Thi s pol i cy i s advanced by per mi t t i ng vehi c l e sear ches 
wher e t he of f i cer  has r easonabl e gr ounds t o bel i eve 
t hat  t he i ndi v i dual  i s  danger ous and may be har bor i ng 
a weapon i n hi s or  her  vehi c l e.   The Supr eme Cour t  i n 
Long not ed t hat  r oadsi de encount er s bet ween pol i ce and 
suspect s ar e especi al l y hazar dous,  and t hat  danger  may 
ar i se f r om t he possi bl e pr esence of  weapons i n t he 
ar ea sur r oundi ng a suspect  who i s st opped f or  
quest i oni ng by pol i ce.    

Mor eover ,  t hi s cour t  has r ecogni zed t hat  s i nce Ter r y,  t he number  

of  assaul t s on of f i cer s by ar med suspect s has i ncr eased,  maki ng 

" [ t ] he need f or  of f i cer s t o f r i sk f or  weapons .  .  .  even mor e 

compel l i ng. "   St at e v.  McGi l l ,  2000 WI  38,  ¶20,  234 Wi s.  2d 560,  

609 N. W. 2d 795.  

¶26 The Supr eme Cour t  i n Long " st r ess[ ed] "  t hat  i t s 

deci s i on " d[ i d]  not  mean t hat  t he pol i ce may conduct  aut omobi l e 

sear ches whenever  t hey conduct  an i nvest i gat i ve st op. "   I d.  at  

1049 n. 14 ( emphasi s i n or i gi nal ) .   The sol e j ust i f i cat i on f or  

t he sear ch i s t he pr ot ect i on of  t he pol i ce of f i cer s and ot her s 

near by.   I d.   The Cour t  not ed t hat  " [ a]  Ter r y sear ch .  .  .  i s  

not  j ust i f i ed by any need t o pr event  t he di sappear ance or  

dest r uct i on of  evi dence of  cr i me. "   I d.   

¶27 Our  pr i or  deci s i ons i n t hi s ar ea,  whi l e based upon t he 

uni que ci r cumst ances of  each case,  pr ovi de gui dance.  I n 

Wi l l i ams,  241 Wi s.  2d 631,  ¶¶48- 55,  t hi s cour t  consi der ed 
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whet her  of f i cer s had r easonabl e suspi c i on t o f r i sk a per son whom 

of f i cer s suspect ed of  dr ug t r af f i ck i ng based upon t he t i p of  an 

anonymous i nf or mant .   The i nf or mant  cal l ed 911 and t ol d t he 

di spat cher  t hat  per sons wer e sel l i ng dr ugs out  of  a bl ue and 

bur gundy- col or ed van i n a back al l ey- l i ke dr i veway behi nd her  

home.   I d. ,  ¶4.   Of f i cer s wer e di spat ched t o i nvest i gat e t he t i p 

and,  shor t l y t her eaf t er ,  ar r i ved at  t he t i pst er ' s home.  The 

of f i cer s pul l ed t hei r  squad car  i nt o t he dr i veway and dr ove i t  

up t o t he f r ont  of  t he van,  wher e t hey obser ved a man l at er  

i dent i f i ed as Wi l l i ams si t t i ng i n t he f r ont  seat  wi t h hi s ar m 

hi dden behi nd t he back of  t he passenger ' s seat .   I d. ,  ¶¶7- 8.    

Of f i cer s ver i f i ed sever al  det ai l s descr i bed by t he i nf or mant .   

I d. ,  ¶6.   Addi t i onal l y,  t hey not ed t hat  t he van had no l i cense 

pl at es.   I d. ,  ¶7.  

¶28 A maj or i t y of  t he Wi l l i ams cour t  concl uded t hat  t he 

of f i cer s '  pr ot ect i ve sear ch was suppor t ed by ar t i cul abl e f act s 

j ust i f y i ng a r easonabl e suspi c i on t hat  Wi l l i ams may have been 

ar med and danger ous. 9  The l ead opi ni on' s anal ysi s of  t he 

                                                 
9 Thi s cour t  i ssued St at e v.  Wi l l i ams,  2001 WI  21,  241 Wi s.  

2d 631,  623 N. W. 2d 106,  af t er  t he U. S.  Supr eme Cour t  vacat ed 
t hi s cour t ' s  dec i s i on i n St at e v .  Wi l l i ams,  225 Wi s.  2d 159,  591 
N. W. 2d 823 ( 1999) ,  and r emanded t he case f or  f ur t her  
consi der at i on i n l i ght  of  Fl or i da v.  J. L. ,  529 U. S.  266 ( 2000) ,  
a case i nvol v i ng a st op and f r i sk based on an anonymous t i p 
about  an i ndi v i dual  car r y i ng a conceal ed weapon.   The J. L.  Cour t  
concl uded t he of f i cer s l acked r easonabl e suspi c i on t o conduct  
t he st op and f r i sk because t he t i p l acked suf f i c i ent  i ndi c i a of  
r el i abi l i t y  t o j ust i f y t he of f i cer ' s act i on wher e t he pol i ce 
knew not hi ng of  t he i nf or mant  or  how he knew about  t he gun,  and 
had no ot her  r eason t o bel i eve t hat  t he i nf or mant  had some 
i nsi de i nf or mat i on about  J. L.   I d.  at  271- 72.    



No.  2005AP573- CR   

 

18 
 

r easonabl eness of  t he pr ot ect i ve sear ch f ocused on t hr ee 

condi t i ons t hat  wer e par t i cul ar l y r el evant  t o t he over al l  

c i r cumst ances f aci ng t he of f i cer s.  

¶29 Fi r st ,  of f i cer s i n Wi l l i ams wer e r espondi ng t o a 

compl ai nt  i nvol v i ng suspect ed dr ug act i v i t y,  a cr i me known by 

l aw enf or cement  t o be associ at ed wi t h weapons possessi on.   I d. ,  

¶51 ( " [ A] s [ an of f i cer  i nvol ved i n t he st op and sear ch of  

Wi l l i ams]  t est i f i ed,  ' dr ug deal er s have been known t o car r y 

guns. ' " ) .   Ot her  cases of  t hi s  cour t  have not ed t he l i nk bet ween 

danger ous weapons and t he dr ug t r ade. 10  See al so St at e v.  Guy,  

                                                                                                                                                             
On r emand,  a t hr ee- member  pl ur al i t y of  t hi s Cour t  

di st i ngui shed J. L.  on gr ounds t hat  t he t i p i n Wi l l i ams cont ai ned 
suf f i c i ent  i ndi c i a of  r el i abi l i t y  f or  t he of f i cer s t o consi der  
t he i nf or mat i on cont ai ned i n t he t i p when det er mi ni ng t he 
r easonabl eness of  t he st op and f r i sk.   The pl ur al i t y not ed t hat  
t he t i pst er  i n Wi l l i ams:   ( 1)  was an eyewi t ness t o t he cr i mi nal  
act i v i t y and descr i bed what  she saw as i t  was happeni ng t o t he 
oper at or ;  ( 2)  descr i bed her  l ocat i on t o t he oper at or ;  ( 3)  r i sked 
t hat  her  i dent i t y woul d be di scover ed by pr ovi di ng sel f -
i dent i f y i ng i nf or mat i on t o t he oper at or ;  and ( 4)  was r ecor ded,  
per mi t t i ng some r evi ew of  her  ver aci t y based on her  t one and 
del i ver y.   Wi l l i ams,  241 Wi s.  2d 631,  ¶¶33- 37.   Just i ce Pr osser  
concur r ed i n t he j udgment ,  but  concl uded t hat  he woul d not  have 
anal yzed Wi l l i ams as an anonymous i nf or mant  case because 
of f i cer s knew or  coul d have easi l y di scover ed t he cal l er ' s 
i dent i t y because t he count y ' s  911 syst em was equi pped wi t h 
cal l er  i dent i f i cat i on.   I d. ,  ¶¶58,  64 ( Pr osser ,  J.  concur r i ng) .  

10 However ,  as t hi s cour t  obser ved i n Wi l l i ams,  t he scope of  
a Ter r y sear ch must  be " ' st r i ct l y t i ed t o and j ust i f i ed by’  t he 
c i r cumst ances whi ch r ender ed i t s i ni t i at i on per mi ssi bl e. "  
Wi l l i ams,  241 Wi s.  2d 631,  ¶53 ( quot i ng U. S.  v.  Ter r y,  392 U. S.  
at  19) ( c i t at i on omi t t ed) .   For  t hi s r eason,  t he Wi l l i ams'  cour t  
r ej ect ed adopt i on of  a per  se r ul e t hat  suspi c i on of  dr ug 
deal i ng of  i t sel f  woul d const i t ut e c i r cumst ances j ust i f y i ng a 
pr ot ect i ve sear ch.   We r eaf f i r m t oday our  r ej ect i on of  such a 
per  se r ul e.    
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172 Wi s.  2d 86,  96- 97,  492 N. W. 2d 311 ( 1992) ;  St at e v.  Wi l l i ams,  

168 Wi s.  2d 970,  984,  485 N. W. 2d 42 ( 1992) ;  St at e v.  Ri char dson,  

156 Wi s.  2d 128,  144,  456 N. W. 2d 830 ( 1990) .   Second,  of f i cer s  

obser ved Wi l l i ams make a r eachi ng movement  behi nd t he passenger  

seat  when t hey pul l ed t he squad car  up t o t he van.   Wi l l i ams,  

241 Wi s.  2d 631,  ¶53.   Fi nal l y,  t he of f i cer s f ound t hemsel ves i n 

a par t i cul ar l y vul ner abl e posi t i on v i s- à- vi s t he suspect s i n 

Wi l l i ams;  t hei r  squad car  was par ked i n an al l ey- l i ke dr i veway 

f aci ng t he suspect ' s van,  r equi r i ng t hat  t hey back t hei r  vehi c l e 

out  t o exi t . 11  I d. ,  ¶52.   Based on t hese f act or s,  t hi s cour t  

concl uded t hat  of f i cer s had r easonabl e suspi c i on under  t he 

t ot al i t y of  t he c i r cumst ances t o j ust i f y t he i nvest i gat or y st op 

and t hei r  pr ot ect i ve sear ch of  Wi l l i ams'  per son and vehi c l e.         

 ¶30 Li kewi se,  i n McGi l l ,  234 Wi s.  2d 560,  t hi s  cour t  

concl uded t hat  sever al  condi t i ons i nci dent  t o a t r af f i c  st op 

j ust i f i ed a pr ot ect i ve sear ch.   Ther e,  t he of f i cer  on squad 

pat r ol  at  10: 10 p. m.  t ur ned on hi s emer gency l i ght s t o pul l  over  

a vehi c l e af t er  i t  dr ove ont o a bar r i caded st r eet  t hat  was 

post ed " r oad cl osed. "   I d. ,  ¶¶2- 3.   The vehi c l e di d not  st op and 

pul l  over ,  and dr ove sever al  mor e bl ocks.   I d. ,  ¶4.   When t he 

vehi c l e event ual l y st opped i n a pr i vat e dr i veway,  McGi l l  exi t ed 

t he car  and began t o wal k away " as i f  he wer e ' t r y i ng t o avoi d 

                                                 
11  Addi t i onal l y,  of f i cer s obser ved t hat  Wi l l i ams'  van had 

no l i cense pl at es.   Thi s cour t  consi der ed t hi s c i r cumst ance i n 
i t s anal ysi s of  whet her  t he i nvest i gat i ve st op was j ust i f i ed,  
but  di d not  f act or  i t  i nt o t he di scussi on of  t he r easonabl eness 
of  t he pr ot ect i ve sear ch.   See Wi l l i ams,  241 Wi s.  2d 631,  ¶¶45,  
48- 55.    
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bei ng wi t h t hat  vehi c l e or  bei ng st opped by t he pol i ce. ' "   I d. ,  

¶5.   The of f i cer  or der ed McGi l l  t o st op and r et ur n t o hi s 

vehi c l e,  and McGi l l  compl i ed.   I d. ,  ¶6.   The of f i cer  obser ved 

t hat  McGi l l  appear ed mor e ner vous t han ot her  i ndi v i dual s he had 

r out i nel y st opped whi l e on pat r ol ,  t hat  hi s hands wer e 

t wi t chi ng,  and t hat  he had t he odor  of  i nt oxi cant s and t he 

sl i ght  odor  of  mar i j uana on hi s per son.   I d. ,  ¶7.   

¶31 On t hese f act s——McGi l l ' s  er r at i c behavi or  ( f ai l i ng t o 

pul l  over  i n a t i mel y manner ,  exi t i ng t he vehi cl e i mmedi at el y 

af t er  t he st op and wal ki ng away,  unusual  ner vousness) ,  t he f act  

t hat  he smel l ed of  bot h dr ugs and al cohol ,  and t he poor l y- l i t  

condi t i ons i n t he pr i vat e dr i veway——t hi s cour t  concl uded t hat  

t he pr ot ect i ve f r i sk was j ust i f i ed because,  under  t he t ot al i t y  

of  t he c i r cumst ances,  t he of f i cer  had r easonabl e suspi c i on t o 

bel i eve t hat  McGi l l  may have been danger ous and had access t o a 

weapon.   I d. ,  ¶¶8,  24,  27- 33.      

¶32 However ,  i n Kyl es,  269 Wi s.  2d 1,  t hi s cour t  r eached a 

di f f er ent  concl usi on.   Ther e,  Ky l es was quest i oned out si de of  a 

vehi c l e he was a passenger  i n t hat  was pul l ed over  at  8: 45 p. m.  

i n a " hi gh- cr i me"  nei ghbor hood f or  oper at i ng wi t hout  headl i ght s  

af t er  dar k.   I d. ,  ¶11.   No one i n t he vehi c l e was suspect ed of  a 

cr i me.   I d.   Dur i ng a consensual  sear ch of  t he vehi c l e,  Kyl es 

appear ed ner vous and t wi ce st uf f ed hi s hands i n t he pocket s of  

hi s over si zed,  f l uf f y coat  af t er  t he of f i cer  asked hi m t o r emove 

hi s hands f r om hi s pocket s.   I d. ,  ¶¶13- 14.   Kyl es di d not  t r y t o 

f l ee.   I d. ,  ¶13.   The of f i cer  t est i f i ed t hat  he " di dn' t  f eel  any 
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par t i cul ar  t hr eat  bef or e sear chi ng"  Kyl es. 12  I d. ,  ¶17.   

Never t hel ess,  Ky l es was f r i sked appr oxi mat el y f our  t o ei ght  

seconds af t er  he exi t ed t he vehi c l e.   I d. ,  ¶15.    

¶33 Taken t oget her ,  t hi s cour t  concl uded t hat  wi t hout  

mor e,  Kyl es'  put t i ng hi s hands i n hi s pocket s,  hi s ner vousness,  

t he s i ze and bul k i ness of  hi s coat ,  t he t i me ( 8: 45 p. m. )  and 

pl ace ( " hi gh- cr i me"  ar ea)  of  t he st op,  as wel l  as t he of f i cer ' s 

bel i ef  t hat  he was not  i n danger ,  pr ovi ded t he of f i cer  wi t h no 

mor e t han " an i nchoat e and unpar t i cul ar i zed suspi c i on or  

' hunch' , "  i nst ead of  a r easonabl e suspi c i on t hat  t he def endant  

was ar med and danger ous t o t he of f i cer  or  ot her s.   I d. ,  ¶¶69- 72.   

V 

¶34 Tur ni ng t o t he pr esent  case,  t he St at e cont ends t hat  

Johnson' s movement  i n t he i nt er i or  of  t he car  was a suf f i c i ent l y 

compel l i ng f act or  t o j ust i f y St i l l man' s pr ot ect i ve sear ch of  

Johnson' s car .   The St at e asser t s t hat  t he cour t  of  appeal s 

i mpr oper l y concl uded t hi s s i ngl e f act or ,  by i t sel f ,  was not  

enough t o est abl i sh r easonabl e suspi c i on.    

                                                 
12 Al t hough t he t est  of  r easonabl eness i s gener al l y an 

obj ect i ve one,  we hel d i n Kyl es t hat  " a cour t  may .  .  .  consi der  
a pol i ce of f i cer ' s f ear  or  bel i ef  t hat  hi s or  her  saf et y or  t hat  
of  ot her s [ i s ]  i n danger  as par t  of  t he t ot al i t y of  t he 
c i r cumst ances"  when det er mi ni ng t he r easonabl eness of  a f r i sk.  
St at e v.  Kyl es,  2004 WI  15,  ¶34,  269 Wi s.  2d 1,  675 N. W. 2d 449.   
We emphasi zed i n Kyl es t hat  t he of f i cer ' s subj ect i ve bel i ef  " i s  
but  one f act or  i n t he t ot al i t y of  t he c i r cumst ances t hat  a cour t  
may consi der , "  i d. ,  ¶39,  t hat  " may be of  some assi st ance t o a 
cour t  i n wei ghi ng t he t ot al i t y of  t he f act or s"  i n det er mi ni ng 
t he r easonabl eness of  a pr ot ect i ve sear ch.   I d. ,  ¶37.   
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¶35 We agr ee wi t h t he St at e t hat  t he pr esence of  a s i ngl e 

f act or ,  i f  suf f i c i ent l y compel l i ng,  may gi ve r i se t o r easonabl e 

suspi c i on j ust i f y i ng a pr ot ect i ve sear ch.   The cumul at i ve ef f ect  

of  sever al  f act or s i n one case may not  add up t o r easonabl e 

suspi c i on whi l e a s i ngl e,  hi ghl y per suasi ve f act or  i n anot her  

may pr ovi de a suf f i c i ent  basi s f or  a sear ch.   See St at e v.  

Sut her l and,  637 N. E. 2d 366,  ( Ohi o Ct .  App.  1994)  ( sear ch of  

vehi c l e i nci dent  t o r out i ne t r af f i c  st op j ust i f i ed by " f ur t i ve"  

movement s of  t he dr i ver  and passenger ) ;  see al so Uni t ed St at es 

v.  Beat t y,  170 F. 3d 811 ( 8t h Ci r .  1999)  ( sear ch of  vehi c l e 

j ust i f i ed wher e of f i cer  saw l eat her  st r ap f r om a gun hol st er  

pr ot r udi ng f r om a br i ef case i n vehi c l e) .   " Ther e i s no set  

st andar d f or  what  const i t ut es a r easonabl e pol i ce r eact i on i n 

al l  s i t uat i ons.   Rat her ,  t he r easonabl eness of  t he r eact i on 

depends upon t he ci r cumst ances f aci ng t he of f i cer . "   St at e v.  

Mohr ,  2000 WI  App 111,  ¶13,  235 Wi s.  2d 220,  613 N. W. 2d 186.   

" The essent i al  quest i on i s whet her  t he act i on of  t he l aw 

enf or cement  of f i cer  was r easonabl e under  al l  t he f act s and 

ci r cumst ances pr esent . "   St at e v.  Ri char dson,  156 Wi s.  2d 128,  

139- 40,  456 N. W. 2d 830 ( 1990)  ( quot i ng St at e v.  Jackson,  147 

Wi s.  2d 824,  831,  434 N. W. 2d 386 ( 1989) ) .    

¶36 Under  t he t ot al i t y of  t he c i r cumst ances pr esent  i n 

t hi s case,  we concl ude t hat  Johnson' s " head and shoul der s"  

movement  di d not  gi ve St i l l man r easonabl e suspi c i on t o conduct  a 

sear ch of  Johnson' s per son and car .    

 ¶37 St i l l man and Dummer  t est i f i ed t hat ,  i n l i ght  of  t hei r  

exper i ence,  t hey bel i eved t hat  Johnson' s movement  was consi st ent  
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wi t h an at t empt  t o conceal  cont r aband or  weapons. 13  Dependi ng 

upon t he t ot al i t y of  t he c i r cumst ances i n a gi ven case,  a 

sur r ept i t i ous movement  by a suspect  i n a vehi c l e i mmedi at el y 

af t er  a t r af f i c  st op coul d be a subst ant i al  f act or  i n 

est abl i shi ng t hat  of f i cer s had r eason t o bel i eve t hat  t he 

suspect  was danger ous and had access t o weapons.    

¶38 Such was t he case i n Wi l l i ams.   Ther e,  however ,  

addi t i onal  c i r cumst ances wer e cr i t i cal  t o t hi s cour t ' s  

concl usi on t hat  of f i cer s possessed speci f i c ,  ar t i cul abl e f act s 

j ust i f y i ng a pr ot ect i ve sear ch.   Wi l l i ams,  241 Wi s.  2d 631,  

¶¶51- 55.   Wi l l i ams,  unl i ke Johnson,  was suspect ed of  sel l i ng 

dr ugs,  i d. ,  ¶51,  a cr i me of f i cer s have known t o be associ at ed 

wi t h t he possessi on of  deadl y weapons.   See,  e. g.  Har mel i n v.  

Mi chi gan,  501 U. S.  957,  1002- 03 ( 1991)  ( c i t i ng Gol dst ei n,  Dr ugs 

and Vi ol ent  Cr i me,  i n Pat hways t o Cr i mi nal  Vi ol ence 16,  24- 36 

( N.  Wei ner  & M.  Wol f gang eds.  1989) )  ( pl ur al i t y opi ni on)  

( Kennedy,  J. ,  j oi ned by O' Connor  and Sout er ,  JJ. ) .   Mor eover ,  

t he posi t i on of  t he of f i cer ' s squad car  i n Wi l l i ams——nose- t o-

nose wi t h t he suspect ' s van i n a nar r ow,  al l ey- l i ke dr i veway——

l ef t  of f i cer s i n a mor e vul ner abl e posi t i on t han t he of f i cer s 

her e.  

¶39 Si mi l ar l y,  McGi l l ,  234 Wi s.  2d 560,  i s r eadi l y  

di st i ngui shabl e.   McGi l l ,  unl i ke Johnson,  smel l ed of  bot h dr ugs 

                                                 
13 As we not ed ear l i er ,  t he sol e j ust i f i cat i on of  a 

pr ot ect i ve sear ch under  Ter r y i s t he pr ot ect i on of  t he pol i ce 
of f i cer s and ot her s near by.   A pr ot ect i ve sear ch i s not  
j ust i f i ed by any need t o pr eser ve or  di scover  evi dence.   See 
supr a,  ¶26.  
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and al cohol  when st opped.   I d. ,  ¶7.   Once agai n,  t he pol i ce 

of f i cer s al r eady had a basi s f or  bel i evi ng t hat  ongoi ng cr i mi nal  

act i v i t y may have been af oot . 14  Mor eover ,  McGi l l ' s  odd behavi or ,  

i ncl udi ng cont i nui ng t o dr i ve f or  sever al  bl ocks when si gnal ed 

by of f i cer s t o pul l  over ,  exi t i ng hi s car  and wal ki ng away af t er  

t he st op and ext r eme ner vousness,  i d. ,  ¶¶4- 7,  pr ovi ded a 

compel l i ng basi s t o j ust i f y  t he of f i cer s '  f r i sk.   Such 

compel l i ng c i r cumst ances wer e not  pr esent  her e.    

¶40 I n t hi s case,  Johnson was onl y suspect ed of  dr i v i ng a 

vehi c l e wi t h a suspended r egi st r at i on f or  an emi ssi ons vi ol at i on 

and f ai l i ng t o s i gnal  f or  a t ur n,  v i ol at i ons i n no way l i nked t o 

cr i mi nal  act i v i t y or  weapons possessi on.   Johnson was f ur t her  

abl e t o sat i sf y t he of f i cer  t hat  t he suspended r egi st r at i on had 

                                                 
14 We do not  mean t o suggest  t hat  of f i cer s must  al ways have 

evi dence t hat  t he subj ect  of  t he i nvest i gat i ve st op i s engaged 
i n cr i mi nal  act i v i t y t o be aut hor i zed t o conduct  a pr ot ect i ve 
sear ch i nci dent  t o a t r af f i c  st op.   See,  e. g.  Uni t ed St at es v.  
Ar nol d,  388 F. 3d 237,  238 ( 7t h Ci r .  2004)  ( def endant  st opped f or  
bur ned- out  headl i ght ;  pr ot ect i ve sear ch of  t he vehi c l e uphel d 
wher e t he def endant  t ur ned ar ound t o l ook at  t he of f i cer  i n t he 
squad car  t hen " wor med hi s way bet ween t he passenger  and t he 
dr i ver ' s seat s i nt o t he back seat " ) ;  Uni t ed St at es v.  Fr yer ,  974 
F. 2d 813,  819 ( 7t h Ci r .  1992)  ( def endant  st opped f or  f ai l ur e t o 
come t o a compl et e st op bef or e maki ng r i ght  t ur n on r ed l i ght ;  
pr ot ect i ve sear ch of  t he vehi c l e uphel d when of f i cer  " obser ved 
f ur t i ve movement s bet ween t he dr i ver  and t he passenger ,  as i f  
t hey wer e passi ng somet hi ng bet ween t hem, "  dr i ver  di d not  st op 
i mmedi at el y when si gnal ed t o pul l  over ,  and st op occur r ed i n " a 
mar gi nal l y saf e nei ghbor hood,  i n t he wee hour s of  t he mor ni ng" ) .     
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been t aken car e of .   What  was l ef t  was a t r af f i c  v i ol at i on f or  

f ai l ur e t o s i gnal  a t ur n,  and t he head and shoul der s movement . 15   

¶41 As i n Kyl es,  wher e we concl uded of f i cer s l acked 

r easonabl e suspi c i on t o conduct  a pr ot ect i ve sear ch,  Johnson was 

not  suspect ed of  a cr i me associ at ed wi t h weapons possessi on,  and 

of f i cer s had had no pr i or  cont act  wi t h Johnson suggest i ng t hat  

he was a danger ous i ndi v i dual .   The st op occur r ed i n ear l y 

eveni ng i n an ar ea t hat  was wel l  l i t .   Johnson cooper at ed wi t h 

of f i cer s,  pr oduci ng document at i on showi ng t hat  hi s vehi c l e had 

r ecent l y passed an emi ssi ons t est .   Despi t e compl ai ni ng of  a bad 

l eg,  Johnson compl i ed wi t h St i l l man' s l awf ul  r equest  f or  hi m t o 

exi t  t he vehi c l e.      

¶42 Mor eover ,  i n Kyl es,  t he c i r cumst ances f aci ng of f i cer s 

wer e ar guabl y  mor e danger ous ( and t hus a sear ch mor e 

j ust i f i abl e)  t han t hose of  t he pr esent  case.   Ther e,  of f i cer s 

wer e engaged i n a f ace- t o- f ace conf r ont at i on wi t h an unusual l y  

ner vous suspect  who r ef used t o r emove hi s hands f r om hi s 

pocket s.   Kyl es,  269 Wi s.  2d 1,  ¶¶12- 14.   I n addi t i on,  t he st op 

occur r ed at  8: 45 p. m.  i n a " hi gh- cr i me"  ar ea.   I d. ,  ¶¶11,  17.   

I n cont r ast ,  t he onl y pur por t ed basi s f or  t he pr ot ect i ve sear ch 

i n t hi s case was a s i ngl e,  par t i al l y  obscur ed movement  t he 

of f i cer s obser ved f r om t hei r  squad car .  

                                                 
15 Mor eover ,  we not e t hat  Of f i cer  St i l l man di d not  ask 

Johnson t o expl ai n t he sur r ept i t i ous movement  t hat  he had 
obser ved bef or e conduct i ng t he pr ot ect i ve sear ch of  t he vehi c l e.  
A suspect ' s answer  t o such a quest i on and demeanor  whi l e 
answer i ng coul d pr ovi de i nf or mat i on t hat  i s r el evant  t o whet her  
a pr ot ect i ve sear ch i s r easonabl e.    
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¶43 Wer e we t o concl ude t hat  t he behavi or  obser ved by t he 

of f i cer s her e was suf f i c i ent  t o j ust i f y a pr ot ect i ve sear ch of  

Johnson' s per son and hi s car ,  l aw enf or cement  woul d be 

aut hor i zed t o f r i sk any dr i ver  and sear ch hi s or  her  car  upon a 

val i d t r af f i c  st op whenever  t he dr i ver  r eaches t o get  hi s or  her  

r egi st r at i on out  of  t he gl ove compar t ment ;  l eans over  t o get  hi s 

wal l et  out  of  hi s back pocket  t o r et r i eve hi s dr i ver ' s l i cense;  

r eaches f or  her  pur se t o f i nd her  dr i ver ' s l i cense;  pi cks up a 

f ast  f ood wr apper  f r om t he f l oor ;  put s down a soda;  t ur ns of f  

t he r adi o;  or  makes any of  a number  of  ot her  i nnocuous movement s 

per sons make i n t hei r  vehi c l es ever y day.   I n each of  t hese 

exampl es,  t he of f i cer  posi t i oned behi nd t he vehi c l e mi ght  see 

t he dr i ver ' s head and shoul der s move,  or  even moment ar i l y  

di sappear  f r om vi ew.   Wi t hout  mor e t o demonst r at e t hat ,  under  

t he t ot al i t y of  c i r cumst ances,  an of f i cer  possesses speci f i c ,  

ar t i cul abl e f act s suppor t i ng a r easonabl e suspi c i on t hat  a 

per son i s danger ous and may have i mmedi at e access t o a weapon,  

such an obser vat i on does not  j ust i f y a s i gni f i cant  i nt r usi on 

upon a per son' s l i ber t y.    

¶44 The t est  of  r easonabl eness i s an obj ect i ve one:   " ' I n 

det er mi ni ng whet her  t he of f i cer  act ed r easonabl y .  .  .  due 

wei ght  must  be gi ven,  not  t o hi s i nchoat e and unpar t i cul ar i zed 

suspi c i on or  " hunch, "  but  t o t he speci f i c  r easonabl e i nf er ences 

whi ch he i s ent i t l ed t o dr aw f r om t he f act s i n l i ght  of  hi s 

exper i ence. ' "   Bi es v.  St at e,  76 Wi s.  2d 457,  466,  251 N. W. 2d 

461 ( 1977)  ( quot i ng Ter r y,  392 U. S.  at  27) .   The di ssent  i gnor es 

t hi s wel l - est abl i shed pr i nci pl e and r el i es on t he of f i cer s '  
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subj ect i ve exper i ence,  st at i ng t hat  t hei r  t r ai ni ng and 

exper i ence as l aw enf or cement  of f i cer s j ust i f i ed t hei r  

per cept i ons.   Di ssent ,  ¶¶82- 84.   For  exampl e,  t he di ssent  ar gues 

t hat  t he of f i cer s wer e f aced wi t h " t wo choi ces.   They coul d 

i gnor e what  t hey bel i eved t o be Johnson' s r eachi ng under  t he 

f r ont  seat  and al so i gnor e t hei r  exper i ences as l aw enf or cement  

of f i cer s as t o what  such a r eachi ng coul d mean"  or  t hey coul d 

conduct  a pr ot ect i ve sear ch of  t he vehi c l e.   Di ssent ,  ¶84.   We 

not e,  however ,  t hat  t he of f i cer ' s subj ect i ve exper i ence i s not  

t he pr oper  f ocus of  t he anal ysi s;  t he r el evant  i nqui r y i s 

whet her  t he of f i cer  i s " abl e t o poi nt  t o speci f i c  and 

ar t i cul abl e f act s whi ch,  t aken t oget her  wi t h r at i onal  i nf er ences 

f r om t hose f act s,  r easonabl y war r ant  t hat  i nt r usi on. "   Ter r y,  

392 U. S.  at  21.   Thi s i s a quest i on of  l aw,  subj ect  t o our  

i ndependent  r evi ew. 16  St at e v.  Mat ej ka,  2001 WI  5,  ¶16,  241 

Wi s.  2d 52,  621 N. W. 2d 891.      

                                                 
16 The di ssent  r epeat edl y quest i ons t hi s cour t ' s  compet ence 

t o deci de t he l egal  quest i on pr esent ed i n t hi s case.   See 
di ssent ,  ¶¶85,  88.   For  exampl e,  t he di ssent  st at es:   " [ T] he 
maj or i t y of  t hi s cour t ,  none of  whom have any exper i ence 
conduct i ng t r af f i c  st ops,  i s mer el y subst i t ut i ng i t s j udgment  
f or  t hat  of  t wo exper i enced of f i cer s. "   Di ssent ,  ¶85.   The 
di ssent  cont i nues:   " I n addi t i on,  [ t he maj or i t y]  er r s when i t  
subst i t ut es i t s j udgment  f or  t hat  of  l aw enf or cement  about  t he 
r easonabl e i mpor t  of  Johnson' s f ur t i ve movement  as t he of f i cer s 
appr oached hi s vehi c l e. "   Di ssent ,  ¶88.   Thi s i s j ust  anot her  
way of  sayi ng t hat  onl y l aw enf or cement  of f i cer s ( or  per haps 
j udges who happen t o have been f or mer  l aw enf or cement  of f i cer s)  
ar e qual i f i ed t o det er mi ne t he r easonabl eness of  a pr ot ect i ve 
sear ch.   The di ssent  woul d appar ent l y have t hi s cour t  abdi cat e 
i t s const i t ut i onal  f unct i on of  ascer t ai ni ng whet her  speci f i c  and 
ar t i cul abl e f act s whi ch,  t aken al ong wi t h r at i onal  i nf er ences 
f r om t hose f act s,  meet  t he l egal  st andar d of  r easonabl y 
war r ant i ng an i nt r usi on by l aw enf or cement  of f i cer s.   See 
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¶45 Anot her  f act or  wei ghs st r ongl y agai nst  t he 

r easonabl eness of  t he pr ot ect i ve sear ch i n t hi s case.   Bef or e 

Johnson was asked t o exi t  t he vehi c l e and submi t  t o a pat  down,  

he gave St i l l man paper wor k showi ng t hat  hi s vehi c l e had passed 

an emi ssi ons t est  r ecent l y,  and t hat ,  as a r esul t ,  t he 

r egi st r at i on suspensi on had been l i f t ed.   Of f i cer s may det ai n a 

per son on a st op f or  a r out i ne t r af f i c  v i ol at i on onl y f or  as 

l ong as necessar y t o compl et e t he i nvest i gat i on of  t he 

v i ol at i on.   See Knowl es v.  I owa,  525 U. S.  113,  117 ( 1998) .   The 

paper wor k Johnson pr ovi ded t o St i l l man est abl i shed t hat  

Johnson' s vehi c l e was no l onger  subj ect  t o an emi ssi ons 

suspensi on. 17   

 ¶46 Fi nal l y,  t he St at e cont ends t hat  Johnson' s f al l i ng 

down dur i ng t he pr ot ect i ve f r i sk of  hi s per son " sheds l i ght "  on 

t he r easonabl eness of  t he sear ch of  t he passenger ' s compar t ment  

of  t he vehi c l e.   The St at e ar gues t hat  Johnson' s behavi or  dur i ng 

t he pat  down was par t  of  t he t ot al i t y of  t he c i r cumst ances under  

whi ch Johnson' s f ur t i ve movement  i n t he car  shoul d be assessed.   

However ,  i n t he same br eat h,  t he St at e concedes t hat  " post -

                                                                                                                                                             
di ssent ,  ¶¶85,  88.   Compar e St at e v.  Mat ej ka,  2001 WI  5,  ¶17,  
241 Wi s.  2d 52,  621 N. W. 2d 891.   

17 We r ecogni ze t hat  t he of f i cer s not ed t hat  Johnson had 
f ai l ed t o s i gnal  a t ur n pr i or  t o t he st op.   The r ecor d does not  
est abl i sh whet her  t he of f i cer s had f i ni shed t hei r  i nvest i gat i on 
wi t h r espect  t o hi s f ai l ur e t o s i gnal  a t ur n.   What  i s c l ear  i n 
l i ght  of  Knowl es v.  I owa,  525 U. S.  113 ( 1998) ,  i s  t hat  once an 
i nvest i gat i on f or  a mi nor  t r af f i c  v i ol at i on i s compl et ed,  t he 
of f i cer s '  gener al i zed concer n f or  saf et y does not  pr ovi de a 
basi s f or  a f ul l  pr ot ect i ve sear ch.   
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pr ot ect i ve sear ch occur r ences cannot  est abl i sh r easonabl e 

suspi c i on f or  a pr ot ect i ve sear ch. "      

 ¶47 We r ej ect  t he St at e' s asser t i on t hat  Johnson' s 

col l apse t o t he gr ound dur i ng t he f r i sk because of  l eg pai n 

( whet her  f ei gned or  act ual )  i s  i n any way r el evant  t o t he 

r easonabl eness of  t he pr ot ect i ve sear ch.   As we have expl ai ned,  

of f i cer s l acked r easonabl e suspi c i on t o conduct  t he pat  down of  

Johnson' s per son.   Thus,  any event s r esul t i ng f r om t hat  pat  down 

may not  be consi der ed when cal cul at i ng t he r easonabl eness of  t he 

sear ch of  t he vehi c l e.   

VI  

 ¶48 Because t he pr ot ect i ve sear ch was not  j ust i f i ed by 

speci f i c ,  ar t i cul abl e f act s suppor t i ng a r easonabl e suspi c i on 

t hat  Johnson posed a t hr eat  t o t he of f i cer s '  saf et y or  t hat  of  

ot her s,  we concl ude t he ci r cui t  cour t  er r ed i n denyi ng Johnson' s 

mot i on t o suppr ess cont r aband obt ai ned i nci dent  t o t he sear ch of  

hi s car  and hi s per son.   We t her ef or e af f i r m t he cour t  of  

appeal s '  deci s i on r ever si ng t he ci r cui t  cour t ' s  j udgment  of  

convi ct i on and r emand f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶49 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Gar y A.  

Johnson was convi ct ed of  possessi on of  cocai ne wi t h i nt ent  t o 

del i ver  due t o t he di scover y of  11 i ndi v i dual l y wr apped r ocks of  

cr ack cocai ne on hi s per son.   The maj or i t y af f i r ms t he cour t  of  

appeal s r ever sal  of  Johnson' s convi ct i on.   I t  does so because i t  

concl udes t hat  t he sear ch of  Johnson' s vehi c l e,  whi ch l ed t o t he 

sear ch of  hi s per son,  " was not  j ust i f i ed by speci f i c ,  

ar t i cul abl e f act s suppor t i ng a r easonabl e suspi c i on t hat  Johnson 

posed a t hr eat  t o t he of f i cer s '  saf et y or  [ t o]  t hat  of  ot her s. "   

Maj or i t y op. ,  ¶1.   The maj or i t y opi ni on makes t wo basi c er r or s.   

Fi r st ,  i t  er r s when i t  per mi t s an assi st ant  at t or ney gener al ' s  

" concessi on"  t hat  Johnson di d not  consent  t o t he sear ch of  hi s 

vehi c l e t o af f ect  t he cour t ' s  obl i gat i on t o f ul l y  anal yze t he 

t ot al i t y of  t he c i r cumst ances t hat  l ed t o t he vehi c l e' s sear ch.   

I d. ,  ¶14.   Second,  i t  er r s when i t  subst i t ut es i t s own vi ew,  f or  

t hat  of  exper i enced pol i ce of f i cer s '  cont r ar y v i ew,  i n r egar d t o 

whet her  i t  was r easonabl e f or  t he of f i cer s t o bel i eve t hat  

Johnson' s appear i ng t o r each under  t he f r ont  seat  as t he 

of f i cer s appr oached hi s vehi c l e coul d be due t o hi s pl aci ng a 

weapon or  cont r aband under  t he seat .   I d. ,  ¶36.   

¶50 Because t he ci r cui t  cour t ' s  f i ndi ng of  f act  t hat  

Johnson' s consent - i n- f act  t o t he sear ch of  hi s vehi c l e cannot  be 

over t ur ned,  as i t  i s  not  c l ear l y  er r oneous,  and because Johnson 

di d not  agr ee t o t he pr oposed sear ch as a r esul t  of  l aw 

enf or cement ' s coer ci on,  dur ess or  mi sr epr esent at i on,  hi s consent  

was vol unt ar i l y  gi ven.   I n addi t i on,  i t  was r easonabl e f or  l aw 

enf or cement  t o bel i eve Johnson' s f ur t i ve movement  as t he 



No.   2005AP573- CR. pdr  

 

2 
 

of f i cer s appr oached hi s vehi c l e coul d have been due t o pl aci ng a 

weapon under  t he f r ont  seat .   As I  expl ai n i n det ai l  bel ow,  

r ect i f y i ng ei t her  of  t hese er r or s i n t he maj or i t y opi ni on wi l l  

r esul t  i n af f i r mi ng Johnson' s convi ct i on.   Accor di ngl y,  I  

r espect f ul l y di ssent .    

I .   BACKGROUND 

¶51 Of f i cer s Dummer  and St i l l man,  who wher e i n a mar ked 

squad car  wi t h t he emer gency l i ght s and si r en act i vat ed,  st opped 

Johnson' s vehi c l e f or  a suspect ed r egi st r at i on v i ol at i on and f or  

f ai l i ng t o s i gnal  a t ur n.   As t he of f i cer s appr oached Johnson' s 

vehi c l e,  Johnson l eaned f or war d so t hat  most  of  hi s head and 

shoul der s di sappear ed f r om vi ew.   Of f i cer  Dummer  t est i f i ed t hat  

Johnson appear ed t o be r eachi ng under  t he f r ont  seat .   He sai d 

t hat  based on hi s l aw enf or cement  exper i ence,  a movement  of  t hat  

t ype can occur  when an occupant  of  a vehi cl e i s t r y i ng t o 

conceal  weapons or  cont r aband under  t he seat  bef or e an of f i cer  

r eaches t he vehi c l e.   Of f i cer  St i l l man conf i r med t he descr i pt i on 

of  Johnson' s movement  as he and Dummer  wal ked t o Johnson' s 

vehi c l e.   He al so i nt er pr et ed t hi s movement  as Johnson' s pl aci ng 

somet hi ng under  t he f r ont  seat .   At  no t i me has Johnson or  hi s 

counsel  ever  di sput ed t he accur acy of  t he of f i cer s '  descr i pt i on 

of  hi s movement  as t hey appr oached.   

¶52 Dummer  expl ai ned t hat  when he and St i l l man r eached t he 

vehi c l e,  St i l l man asked Johnson t o st ep out ,  and Johnson di d so.   

St i l l man t hen t r i ed t o do a pat - down sear ch f or  weapons,  but  he 

was unabl e t o compl et e i t  because whenever  he got  t o t he pocket  

on t he l ef t  l eg of  Johnson' s pant s,  Johnson f el l  t o t he gr ound.   
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Ther ef or e,  St i l l man asked Johnson t o s i t  on t he cur b,  and Dummer  

st ood r i ght  behi nd hi m,  " al ways wat chi ng over  hi m so t hat  he 

di dn' t  make any mor e movement s. "   St i l l man asked Johnson i f  

t her e was anyt hi ng i l l egal  i n t he vehi c l e,  and Johnson sai d 

t her e was not .   St i l l man t hen t ol d Johnson t hat  he was goi ng t o 

sear ch t he vehi c l e.   Dummer  sai d t hat  Johnson af f i r mat i vel y 

r epl i ed t o St i l l man,  " I  don' t  have a pr obl em wi t h t hat . " 1   

¶53 When St i l l man sear ched t he vehi c l e,  he r ecover ed a bag 

of  mar i j uana f r om under  t he dr i ver ' s seat .   Dummer  conf i r med 

t hat  t he bag of  mar i j uana was f ound wher e he had seen Johnson 

r eachi ng.   Johnson deni ed t hat  t he mar i j uana was hi s,  but  

St i l l man pl aced Johnson under  ar r est  f or  i t s  possessi on.   He 

t hen sear ched Johnson i nci dent  t o t hat  ar r est .   When he di d so,  

he di scover ed 11 i ndi v i dual l y wr apped r ocks of  cr ack cocai ne i n 

t he pocket  on t he l ef t  l eg of  Johnson' s pant s——t he same pocket  

on whi ch t he of f i cer  had been unabl e t o do a pat - down because 

Johnson had r epeat edl y f al l en t o t he gr ound.   Af t er  t he cocai ne 

was r ecover ed,  Dummer  t est i f i ed t hat  Johnson sai d t hat  he had 

begun sel l i ng cr ack cocai ne onl y r ecent l y.    

¶54 Johnson moved t o suppr ess t he dr ugs f ound i n t he car  

and on hi m,  as wel l  as hi s st at ement  t hat  he was sel l i ng cr ack 

cocai ne.   Af t er  an evi dent i ar y hear i ng,  t he c i r cui t  cour t  f ound 

t hat  Johnson consent ed t o t he sear ch of  hi s vehi c l e,  and i t  

deni ed t he mot i on.   As par t  of  a pl ea agr eement ,  Johnson pl ed 

gui l t y and was convi ct ed of  possessi on wi t h i nt ent  t o del i ver  a 

                                                 
1 The maj or i t y opi ni on agr ees t hat  Johnson made t hi s 

st at ement .   Maj or i t y op. ,  ¶18.   
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l esser  amount  of  cr ack cocai ne t han had been f ound on hi s 

per son.    

¶55 Johnson appeal ed hi s convi ct i on based on a c l ai med 

er r or  of  t he c i r cui t  cour t  i n denyi ng hi s mot i on t o suppr ess t he 

admi ssi on of  t he dr ugs f ound and hi s st at ement  t o t he of f i cer s.   

On appeal ,  t he St at e " conceded"  t hat  Johnson di d not  consent  t o 

t he sear ch of  hi s vehi c l e.   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t  deci s i on on suppr essi on,  based i n par t  on t he 

St at e' s " concessi on, "  whi ch t he cour t  of  appeal s accept ed 

wi t hout  di scussi on.   We gr ant ed t he St at e' s pet i t i on f or  r evi ew.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶56 Whet her  a def endant  has consent ed t o a sear ch i s 

i ni t i al l y  a quest i on of  hi st or i c f act .   St at e v.  Gar ci a,  195 

Wi s.  2d 68,  75,  535 N. W. 2d 124 ( Ct .  App.  1995) .   We wi l l  uphol d 

a c i r cui t  cour t ' s  f i ndi ng of  hi st or i c f act  unl ess i t  i s  c l ear l y 

er r oneous.   St at e v.  Sykes,  2005 WI  48,  ¶12,  279 Wi s.  2d 742,  

695 N. W. 2d 277 ( c i t i ng St at e v.  Vor bur ger ,  2002 WI  105,  ¶32,  255 

Wi s.  2d 537,  648 N. W. 2d 829) .   Whet her  t he consent - i n- f act  was 

vol unt ar i l y  gi ven i s a quest i on of  const i t ut i onal  f act  t hat  we 

r evi ew i ndependent l y.   St at e v.  Phi l l i ps,  218 Wi s.  2d 180,  195,  

577 N. W. 2d 794 ( 1998) .    

¶57 Whet her  a l aw enf or cement  of f i cer  has ar t i cul at ed 

suf f i c i ent  f act s  t hat ,  when t aken t oget her  wi t h t he r at i onal  

i nf er ences f r om t hose f act s,  woul d cause a r easonabl e of f i cer  t o 

bel i eve t hat  hi s saf et y or  t hat  of  ot her s was i n danger ,  i s  a 
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quest i on of  l aw f or  our  i ndependent  r evi ew.   St at e v.  Mat ej ka,  

2001 WI  5,  ¶16,  241 Wi s.  2d 52,  621 N. W. 2d 891.    

B.  Const i t ut i onal  Pr i nci pl es 

¶58 The t est  f or  sear ches and sei zur es t hat  ar e al l eged t o 

have vi ol at ed t he Four t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on i s one of  r easonabl eness,  because onl y unr easonabl e 

sear ches and sei zur es v i ol at e const i t ut i onal  guar ant i es.   St at e 

v.  St out ,  2002 WI  App 41,  ¶10,  250 Wi s.  2d 768,  641 N. W. 2d 474 

( c i t i ng Fl or i da v.  J i meno,  500 U. S.  248,  250 ( 1991) ) .   Sear ches 

and sei zur es conduct ed wi t hout  a war r ant  ar e unr easonabl e,  

subj ect  t o cer t ai n except i ons.   I d.   Consent  t o sear ch i s one 

such except i on.   Phi l l i ps,  218 Wi s.  2d at  196.   Anot her  

except i on occur s when " a pol i ce of f i cer  obser ves behavi or  t hat  

he or  she r easonabl y bel i eves i s suspi c i ous, "  such t hat  ei t her  

t he saf et y of  t he of f i cer  or  t he saf et y of  ot her s coul d be i n 

j eopar dy.   St out ,  250 Wi s.  2d 768,  ¶10 ( c i t i ng Mi nnesot a v.  

Di cker son,  508 U. S.  366,  372- 73 ( 1993) ) .   

 1.  Johnson' s consent  

¶59 Whet her  an i ndi v i dual  has gi ven consent  t o sear ch i s,  

i n t he f i r st  i nst ance,  a quest i on of  f act .   Gar ci a,  195 Wi s.  2d 

at  75.   I n t he f i r st  st ep of  t hi s anal ysi s,  we det er mi ne what  

t he def endant  sai d or  di d.   I d.   The val i di t y of  t he consent  

gi ven i s not  af f ect ed by whet her  an of f i cer  i nf or ms t he per son 

t hat  he or  she has t he r i ght  t o wi t hhol d consent .   Ohi o v.  

Robi net t e,  519 U. S.  33,  34 ( 1996) ;  Vor bur ger ,  255 Wi s.  2d 537,  

¶100;  Phi l l i ps,  218 Wi s.  2d at  203.   Consent  may be gi ven 



No.   2005AP573- CR. pdr  

 

6 
 

ver bal l y or  i t  may be gi ven i n a non- ver bal  f or m,  by gest ur es or  

act i ons.   St at e v.  Toml i nson,  2002 WI  91,  ¶37,  254 Wi s.  2d 502,  

648 N. W. 2d 367.   I f  consent - i n- f act  i s  f ound,  t he second st ep i s  

t o det er mi ne whet her  t he consent  was const i t ut i onal l y 

suf f i c i ent .   Phi l l i ps,  218 Wi s.  2d at  190- 94.    

¶60 Onl y vol unt ar i l y  gi ven consent  wi l l  pass 

const i t ut i onal  must er . 2  Schneckl ot h v.  Bust amont e,  412 U. S.  218,  

222 ( 1973) ;  Phi l l i ps,  218 Wi s.  2d at  194- 95.   Consent  t hat  i s  

t he pr oduct  of  dur ess,  coer ci on or  mi sr epr esent at i on by l aw 

enf or cement  i s not  vol unt ar i l y  gi ven consent .   Schneckl ot h,  412 

U. S.  at  227;  Bumper  v.  Nor t h Car ol i na,  391 U. S.  543,  548 ( 1968) ;  

St at e v.  Gi ebel ,  2006 WI  App 239,  ¶19,  __ Wi s.  2d __,  724 N. W. 2d 

402.   Ther e i s no si ngl e f act ,  t he absence or  pr esence of  whi ch,  

det er mi nes whet her  consent  was vol unt ar i l y  gi ven.   Schneckl ot h,  

412 U. S.  at  226.   " The pr obl em of  r econci l i ng t he r ecogni zed 

l egi t i macy of  consent  sear ches wi t h t he r equi r ement  t hat  t hey be 

f r ee f r om any aspect  of  of f i c i al  coer ci on cannot  be r esol ved by 

any i nf al l i bl e t ouchst one. "   I d.  at  229.   Rat her ,  i n or der  t o 

det er mi ne whet her  consent  was vol unt ar i l y  gi ven,  t he t ot al i t y of  

t he c i r cumst ances of  each i ndi v i dual  case must  be exami ned.   I d.  

                                                 
2 Johnson does not  asser t  t o t hi s cour t  t hat  hi s consent  t o 

sear ch t he vehi c l e was not  vol unt ar i l y  gi ven.   Thi s may be due 
t o t he assi st ant  at t or ney gener al ' s  concessi on t hat  Johnson di d 
not  consent  t o t he sear ch.   Because of  t hat  concessi on,  t he 
cour t  must  r ai se and deci de t he i ssue of  consent  t o sear ch 
Johnson' s vehi c l e wi t h no assi st ance t o t hi s cour t  f r om ei t her  
par t y.   Thi s wr i t er  obj ect s t o t he assi st ant  at t or ney gener al ' s  
l ess t han compl et e r epr esent at i on of  al l  ar guabl e i ssues.   The 
i ssue of  consent  t o sear ch Johnson' s vehi c l e i s not  f r i vol ous,  
as t he c i r cui t  cour t ' s  f i ndi ng,  t he maj or i t y opi ni on and t he 
di ssent  show.  
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at  233.   I n exami ni ng t he t ot al i t y of  t he c i r cumst ances,  we 

consi der  " bot h t he c i r cumst ances sur r oundi ng t he consent  and t he 

char act er i st i cs of  t he def endant . "   Phi l l i ps,  218 Wi s.  2d at  198 

( addi t i onal  c i t at i ons omi t t ed) .   The St at e has t he bur den of  

pr ovi ng t hat  t he consent  was f r eel y and vol unt ar i l y  gi ven.   

Schneckl ot h,  412 U. S.  at  222 ( f ur t her  c i t at i ons omi t t ed) .  

¶61 I n addr essi ng t he i ssue of  consent ,  t he maj or i t y 

conf l at es consent - i n- f act  wi t h t he vol unt ar i ness of  t he consent .   

Maj or i t y op. ,  ¶¶16- 19.   When a ver bal  r esponse i s gi ven,  as 

occur r ed her e,  consent  t o sear ch and t he vol unt ar i ness of  t he 

consent  ar e t wo separ at e i ssues,  wi t h di f f er ent  t est s and 

di f f er ent  st andar ds of  r evi ew.   Phi l l i ps,  218 Wi s.  2d at  196- 97.   

¶62 Because t he ci r cui t  cour t  f ound t hat  Johnson consent ed 

t o t he sear ch of  hi s vehi c l e,  I  begi n wi t h a r evi ew of  t he 

c i r cui t  cour t  r ecor d t o det er mi ne whet her  a f i ndi ng t hat  

Johnson' s consent - i n- f act  i s  c l ear l y er r oneous.   St at e v.  

Ki ef f er ,  217 Wi s.  2d 531,  541,  577 N. W. 2d 352 ( 1998) .   The 

t r anscr i pt  of  t he hear i ng of  Johnson' s mot i on t o suppr ess shows 

t hat  Of f i cer  Dummer ,  one of  t he ar r est i ng of f i cer s,  t est i f i ed 

t hat  Johnson' s r esponse t o Of f i cer  St i l l man' s st at ement  t hat  he 

was goi ng t o sear ch Johnson' s vehi c l e was,  " I  don' t  have a 

pr obl em wi t h t hat . "   Ther e i s not hi ng equi vocal  about  Johnson' s 

st at ement .   Johnson was pr esent  and r epr esent ed by counsel  at  

t he suppr essi on hear i ng.   He hear d Dummer ' s t est i mony.   However ,  
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Johnson di d not  t est i f y t hat  Dummer ' s st at ement  was i ncor r ect . 3  

He al so has not  ar gued t hat  t he of f i cer  r epor t ed hi s st at ement  

i ncor r ect l y.    

¶63 The t est i mony of  Dummer  i s suf f i c i ent  t o suppor t  t he 

f i ndi ng t hat  Johnson consent ed,  and even i f  mor e t han one 

i nf er ence coul d have been dr awn f r om t he t est i mony at  t he 

suppr essi on hear i ng,  i t  i s  f or  t he c i r cui t  cour t  t o deci de whi ch 

i nf er ence t o choose.   St at e v.  Fr i day,  147 Wi s.  2d 359,  370- 71,  

434 N. W. 2d 85 ( 1989) .   " [ T] he i nf er ent i al  f i ndi ng of  t he 

suppr essi on j udge[ ]  was not  a l egal  det er mi nat i on t o be 

addr essed de novo by t he cour t  of  appeal s .  .  .  . "   I d.  at  371.   

Ther e i s not hi ng i n t he r ecor d t hat  woul d show t hat  t he c i r cui t  

cour t ' s  f i ndi ng of  hi st or i c consent - i n- f act  was cl ear l y 

er r oneous.    

¶64 However ,  i nst ead of  anal yzi ng whet her  t he c i r cui t  

cour t ' s  f i ndi ng of  hi st or i c f act ,  i . e. ,  what  di d Johnson say,  

was cl ear l y er r oneous,  t he maj or i t y opi ni on f ocuses on t he 

of f i cer ' s st at ement  t hat  he woul d have sear ched t he vehi c l e even 

i f  Johnson had sai d t hat  he coul d not .   Maj or i t y op. ,  ¶18.   

However ,  t he of f i cer  di d not  t el l  Johnson t hat  he was goi ng t o 

sear ch hi s vehi c l e even i f  Johnson sai d he coul d not .   

Fur t her mor e,  i t  has l ong been t he l aw i n Wi sconsi n,  as we have 

r ecent l y expl ai ned,  t hat  we ar e " unwi l l i ng t o ent er t ai n Four t h 

                                                 
3 I  am f ul l y awar e t hat  Johnson has no obl i gat i on t o 

t est i f y,  and t hat  i t  i s  t he St at e' s bur den t o pr ove t hat  consent  
was gi ven.   See St at e v.  St out ,  2002 WI  App 41,  ¶10,  250 Wi s.  2d 
768,  641 N. W. 2d 474 ( c i t i ng Uni t ed St at es v.  Basi nski ,  226 F. 3d 
829,  833 ( 7t h Ci r .  2000) ) .  
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Amendment  chal l enges based on t he act ual  mot i vat i ons of  

i ndi v i dual  of f i cer s. "   St at e v.  Sykes,  2005 WI  48,  ¶29,  279 

Wi s.  2d 742,  695 N. W. 2d 277 ( quot i ng Accor d Ar kansas v.  

Sul l i van,  532 U. S.  769,  771 ( 2001)  ( f ur t her  c i t at i ons omi t t ed) .   

The of f i cer s '  subj ect i ve bel i ef s ar e not  di sposi t i ve of  any 

aspect  of  t he Four t h Amendment  quest i ons pr esent ed her e.   

Accor di ngl y,  because t he ci r cui t  cour t ' s  f i ndi ng of  hi st or i c 

f act  was not  c l ear l y er r oneous,  I  move t o t he second st ep of  t he 

consent  anal ysi s,  whet her  Johnson' s ver bal  r esponse was consent  

vol unt ar i l y  gi ven.   

¶65 The t ot al i t y of  t he c i r cumst ances sur r oundi ng t he 

consent  show t her e was no coer ci on,  dur ess or  mi sr epr esent at i on 

by l aw enf or cement .   When Johnson f el l  t o t he gr ound a second 

t i me as t he of f i cer  at t empt ed t o pat - down t he pocket  i n t he l ef t  

l eg of  hi s pant s,  t he of f i cer s per mi t t ed hi m t o s i t  on t he cur b.   

I n so doi ng,  t hey wer e sol i c i t ous of  Johnson' s c l ai med l eg 

i nj ur y.   They di d not  t hr eat en hi m or  mi sr epr esent  any f act  t o 

hi m.   Johnson appear ed t o under st and what  t he of f i cer s wer e 

sayi ng,  as he sat  on t he cur b and wai t ed whi l e t he of f i cer  

sear ched hi s vehi c l e.   Hi s st at ement ,  " I  don' t  have a pr obl em 

wi t h t hat "  was a di r ect  r esponse t o t he of f i cer ' s st at ement .   

Fur t her mor e,  Johnson has not  c l ai med he was coer ced,  or  t hat  he 

was under  dur ess when he r esponded or  t hat  l aw enf or cement  

mi sr epr esent ed t o hi m.   Accor di ngl y,  I  concl ude t hat  Johnson' s  

consent  t o sear ch hi s vehi c l e passes const i t ut i onal  must er ,  as 

t he t ot al i t y of  t he c i r cumst ances show i t  was vol unt ar i l y  gi ven.    
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¶66 The maj or i t y opi ni on concl udes t hat  because t he 

of f i cer  advi sed Johnson t hat  he was goi ng t o sear ch t he vehi c l e,  

Johnson' s r esponse,  " I  don' t  have a pr obl em wi t h t hat "  i s  

i nsuf f i c i ent  t o show consent  and shows onl y  " acqui escence. "   

Maj or i t y op. ,  ¶19.   The maj or i t y  t hen goes on t o concl ude t hat  

because t her e was " acqui escence, "  as t he maj or i t y uses t hat  

t er m,  t he c i r cui t  cour t ' s  f i ndi ng t hat  Johnson consent ed i s 

c l ear l y er r oneous.   I d.    

¶67 However ,  t he concept  of  acqui escence,  when t her e i s a 

ver bal  r esponse t o l aw enf or cement  i n r egar d t o a pr oposed 

sear ch,  i s r el at ed t o vol unt ar i ness,  a quest i on of  

const i t ut i onal  f act .   St at e v.  Wi l son,  229 Wi s.  2d 256,  269,  600 

N. W. 2d 14 ( Ct .  App.  1999) .   Acqui escence i s a t er m t hat  has been 

used i n a number  of  opi ni ons.   But  cont r ar y t o t he maj or i t y 

opi ni on' s asser t i on,  i t  i s  not  t he s i l ver  bul l et  t o set  asi de 

vol unt ar i l y  gi ven consent .    

¶68  For  exampl e,  i n Schneckl ot h,  whi l e r el at i ng t he 

r easoni ng under l y i ng Davi s v.  Uni t ed St at es,  328 U. S.  582 

( 1946) ,  t he Supr eme Cour t  expl ai ned t hat  even t hough t her e was 

an i ni t i al  r ef usal ,  " t hat  [ ]  i ni t i al  r ef usal  t o t ur n t he coupons 

over  was soon f ol l owed by acqui escence i n t he demand——t hese 

ci r cumst ances al l  suppor t  t he concl usi on of  t he Di st r i ct  Cour t  

[ t hat  pet i t i oner  consent ed t o t he sear ch] . "   Schneckl ot h,  412 

U. S.  at  233.   Ther ef or e,  i n Schneckl ot h,  t he Supr eme Cour t ' s  own 

use of  t he t er m,  acqui escence,  shows i t  i s  not  f at al  t o a 

const i t ut i onal l y suf f i c i ent  consent .  
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¶69 However ,  acqui escence causes Four t h Amendment  pr obl ems 

when t he acqui escence i s made t o c l ai med l awf ul  aut hor i t y t o 

sear ch,  when no such l awf ul  aut hor i t y exi st s.   Bumper ,  391 U. S.  

at  548- 49.   For  exampl e i n Bumper ,  l aw enf or cement  per sonnel  

obt ai ned per mi ssi on of  t he homeowner  t o sear ch by asser t i ng t hat  

t hey had a war r ant  t o sear ch.   I d.   However ,  t hey had no 

war r ant .   I d.   As t he supr eme cour t  expl ai ned,  t he consent  

obt ai ned subsequent  t o t hi s mi sr epr esent at i on was not  a 

vol unt ar y consent :  

When a l aw enf or cement  of f i cer  c l ai ms aut hor i t y 
t o sear ch a home under  a war r ant ,  he announces i n 
ef f ect  t hat  t he occupant  has no r i ght  t o r esi st  t he 
sear ch.    

I d.  at  550.  

¶70 The cour t  of  appeal s appl i ed a s i mi l ar  anal ys i s i n 

Gi ebel ,  wher e l aw enf or cement  showed Gi ebel  par t  of  a subpoena,  

i mpl yi ng i t  was f or  hi s comput er .   Gi ebel  sai d t hat  when t he 

of f i cer  showed hi m par t  of  t he subpoena,  he bel i eved he had no 

choi ce t o r ef use t o gi ve consent .   Gi ebel ,  2006 WI  App 239,  ¶7,  

__ Wi s.  2d __.   The cour t  of  appeal s consi der ed t he t ot al i t y of  

t he c i r cumst ances sur r oundi ng Gi ebel ' s consent  and concl uded 

t hat  hi s consent  was not  vol unt ar y.   As t he cour t  expl ai ned,  " we 

wi l l  not  pr esume acqui escence i n t he l oss of  a f undament al  

r i ght . "   I d. ,  ¶16 ( c i t i ng Ohi o Bel l  Tel .  Co.  v.  Pub.  Ut i l . ' s  

Comm' n of  Ohi o,  301 U. S.  292,  307 ( 1937) .    

¶71 The maj or i t y opi ni on uses acqui escence i ncor r ect l y 

because i t  does not  acknowl edge t hat  when a per son gi ves a 

ver bal ,  but  posi t i ve,  r esponse t o a r equest  t o sear ch or  a 

st at ement  t hat  a sear ch wi l l  be conduct ed,  he i s al ways 
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" acqui esci ng"  t o l aw enf or cement . 4  However ,  such " acqui escence"  

i s not  t he equi val ent  of  an i nvol unt ar y consent ,  and onl y t hat  

acqui escence t hat  evi dences i nvol unt ar y consent  v i ol at es 

const i t ut i onal  guar ant ees.   See St at e v.  Wi l l i amson,  58 Wi s.  2d 

514,  521,  206 N. W. 2d 613 ( 1973)  ( concl udi ng t hat  Wi l l i amson' s 

r esponse of  " I  don' t  car e"  t o an of f i cer ' s r equest  t o sear ch hi s  

car  di d not  even r ai se t he i ssue of  vol unt ar i ness of  t he consent  

t o sear ch) .  

¶72 Onl y ver bal  acqui escence t hat  i s  evi dence of  a consent  

t hat  i s  i nvol unt ar i l y  gi ven r uns af oul  of  t he Four t h Amendment  

of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  

t he Wi sconsi n Const i t ut i on.   See St at e v.  Ber mudez,  221 Wi s.  2d 

338,  585 N. W. 2d 628 ( Ct .  App.  1998)  ( expl ai ni ng t hat  when t he 

t ot al i t y of  t he c i r cumst ances shows t hat  consent  was obt ai ned 

due t o dur ess,  coer ci on or  mi sr epr esent at i on by l aw enf or cement ,  

i t  i s  const i t ut i onal l y i nsuf f i c i ent  because i t  was obt ai ned by 

" acqui escence t o an unl awf ul  asser t i on of  aut hor i t y" ) .   I d.  at  

348 ( c i t i ng Bumper ,  391 U. S.  at  548- 49) .  

¶73 The maj or i t y opi ni on al so quot es a st at ement  f r om 

Wi l son t hat  " Acqui escence t o an unl awf ul  asser t i on of  pol i ce 

aut hor i t y i s not  equi val ent  t o consent , "  but  i t s anal ysi s s l i des 

over  t he r equi r ement  t hat  t he asser t i on of  aut hor i t y must  be 

" unl awf ul . "   Maj or i t y op. ,  ¶16.   I n Wi l son,  t he cour t  of  appeal s  

opi ni on r el i es on t he unl awf ul ness of  pol i ce act i on and t he 

dur ess appl i ed t o Wi l son t o obt ai n consent  t o sear ch.   Wi l son,  

                                                 
4 Webst er  def i nes acqui esce as " t o accept  or  compl y t aci t l y  

or  passi vel y. "   Webst er ' s New Col l egi at e Di ct i onar y 11 ( 1977) .   
An ant onym f or  " t o acqui esce"  i s " t o obj ect . "   I d.   
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229 Wi s.  2d at  269.   Wi l son r el i es on Bumper  wher e l aw 

enf or cement  obt ai ned consent  by mi sr epr esent i ng t hat  t hey had a 

war r ant  t o sear ch.   I n Wi l son,  l aw enf or cement  unl awf ul l y 

penet r at ed t he cur t i l age of  Wi l son' s home and appl i ed dur ess by 

r ef usi ng t o per mi t  Wi l son t o use t he bat hr oom unt i l  he was 

sear ched,  such t hat  t he t ot al i t y of  t he c i r cumst ances showed 

t hat  t he sear ch was unl awf ul .   I d.    

¶74 However ,  t her e i s not hi ng " unl awf ul "  about  an of f i cer  

sayi ng,  " I  am goi ng t o sear ch t he car , "  any mor e t han t her e 

woul d have been i n a quest i on,  " Can I  sear ch t he car ?"   As 

Ber mudez,  and t he cases on whi ch i t  r el i es,  expl ai n,  an 

" unl awf ul "  asser t i on of  aut hor i t y ar i ses when l aw enf or cement  i s  

coer ci ve,  appl i es dur ess or  mi sr epr esent s t o t he per son whose 

pr oper t y l aw enf or cement  seeks t o sear ch.   Ber mudez,  221 Wi s.  2d 

at  348.   Ther e was not hi ng unl awf ul  about  t he of f i cer ' s  

st at ement  t o Johnson.    

¶75 The r ecor d cr eat ed i n t he c i r cui t  cour t  shows t hat  t he 

St at e' s concessi on t hat  Johnson di d not  consent  t o t he sear ch of  

hi s vehi c l e shoul d have been r ej ect ed by t he maj or i t y of  t hi s 

cour t .  As Pr of essor  Bl i nka r el at es,  " A consent  sear ch i s  

const i t ut i onal l y r easonabl e t o t he ext ent  t hat  t he sear ch 

r emai ns wi t hi n t he bounds of  t he act ual  consent  gi ven t o t he 

of f i cer s. "   9 Chr i st i ne M.  Wi seman,  Ni chol as L.  Chi ar kas & 

Dani el  D.  Bl i nka,  Wi s.  Pr ac. ,  Cr i mi nal  Pr act i ce & Pr ocedur e 

§ 19. 82 ( 2006)  ( c i t i ng St at e v.  Dougl as,  123 Wi s.  2d 13,  22,  365 

N. W. 2d 580 ( 1985) ) .   Her e,  t her e can be no quest i on t hat  

Johnson' s consent  t o sear ch hi s vehi c l e was not  exceeded.   



No.   2005AP573- CR. pdr  

 

14 
 

Mar i j uana was f ound under  t he f r ont  seat  of  Johnson' s vehi c l e 

and Johnson consent ed t o t he scope of  t hat  sear ch.    

¶76 Johnson was ar r est ed f or  possessi on of  mar i j uana 

( t et r ahydr ocannabi nol s al so r ef er r ed t o as THC) ,  cont r ar y t o 

Wi s.  St at .  § 961. 41( 3g) ( e) ;  t her ef or e,  t he subsequent  sear ch of  

hi s per son,  wher e t he 11 r ocks of  cr ack cocai ne wer e f ound,  was 

i nci dent  t o a l awf ul  ar r est .   Ther e i s no basi s f or  suppr essi ng 

t he di scover y of  cr ack cocai ne on Johnson' s per son,  nor  i s t her e 

any basi s t o suppr ess hi s st at ement  t hat  he had j ust  begun 

sel l i ng cr ack cocai ne.   The maj or i t y opi ni on er r s i n doi ng so.    

2.  Reasonabl e i nf er ence 

¶77 Set t i ng asi de t he i ssue of  Johnson' s consent  t o sear ch 

hi s vehi c l e,  t he maj or i t y al so er r s when i t  concl udes t hat  

Johnson' s f ur t i ve movement  as t he of f i cer s appr oached hi s 

vehi c l e coul d not  r easonabl y be i nt er pr et ed by t he of f i cer s as 

Johnson pl aci ng a weapon under  t he vehi c l e' s f r ont  seat .   See 

maj or i t y op. ,  ¶¶29- 30.    

¶78 The Uni t ed St at es Supr eme Cour t  has hel d t hat  t her e i s 

" no r eady t est  f or  det er mi ni ng r easonabl eness [ of  a sear ch]  

ot her  t han by bal anci ng t he need t o sear ch agai nst  t he i nvasi on 

whi ch t he sear ch ent ai l s. "   Ter r y v.  Ohi o,  392 U. S.  1,  21 ( 1968)  

( quot i ng Camar a v.  Muni ci pal  Cour t ,  387 U. S.  523,  536- 37 

( 1967) ) .   The need t o sear ch i s af f ect ed by t he l ocat i on i n 

whi ch an of f i cer  encount er s a suspect  because t hat  f act or  may 

af f ect  of f i cer  saf et y.   For  exampl e,  " i nvest i gat i ve det ent i ons 

i nvol v i ng suspect s i n vehi c l es ar e especi al l y f r aught  wi t h 
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danger  t o pol i ce of f i cer s. "   Mi chi gan v.  Long,  463 U. S.  1032,  

1047 ( 1983) .  

¶79 One st udy showed t hat  " appr oxi mat el y 30% of  pol i ce 

shoot i ngs occur r ed when a pol i ce of f i cer  appr oached a suspect  

seat ed i n an aut omobi l e. "   I d.  at  1048 n. 13.   As t he Supr eme 

Cour t  has not ed,  " suspect s may i nj ur e pol i ce of f i cer s and ot her s 

by v i r t ue of  t hei r  access t o weapons,  even t hough t hey may not  

t hemsel ves be ar med. "   I d.  at  1048.   And f i nal l y,  t he passenger  

compar t ment  of  an aut omobi l e,  t o whi ch a suspect  who has been 

br i ef l y det ai ned may r et ur n,  pr ovi des access t o any weapons t hat  

ar e i nsi de t hat  compar t ment .   I d.  at  1052.   " I f  a suspect  i s 

' danger ous, '  he i s no l ess danger ous si mpl y because he i s not  

ar r est ed. "   I d.  at  1050.  

¶80 When a suspect  who has been det ai ned but  has not  been 

ar r est ed i s about  t o r et ur n t o hi s vehi c l e,  an of f i cer  must  make 

a " qui ck deci s i on as t o how t o pr ot ect  hi msel f  and ot her s f r om 

possi bl e danger . "   I d.  at  1052 ( quot i ng Ter r y,  392 U. S.  at  28) .   

I n or der  t o engage i n a weapons sear ch of  t he passenger  

compar t ment  of  an aut omobi l e subsequent  t o a t r af f i c  st op wher e 

t he vehi c l e' s occupant  has not  been ar r est ed,  an of f i cer  must  

have an " ar t i cul abl e suspi c i on"  t hat  r e- ent r y of  t he vehi c l e by 

t he suspect  has t he capaci t y t o cr eat e a " pot ent i al l y  danger ous"  

s i t uat i on f or  t he of f i cer  or  ot her s.   I d.  at  1052 n. 16.    

¶81 The sear ch of  t he passenger  compar t ment  of  a vehi c l e 

i s not  so i nt r usi ve as t he sear ch of  one' s per son.   See Mat ej ka,  

241 Wi s.  2d 52,  ¶28.   Ther ef or e,  when t he need f or  a sear ch i s 

bal anced wi t h t he i nt r usi veness of  a sear ch,  need f or  of f i cer  
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saf et y may wei gh mor e heavi l y i n t he bal ance i f  a passenger  

compar t ment  wer e bei ng sear ched t han i t  woul d i f  a suspect ' s 

per son wer e bei ng sear ched.    

¶82 Her e,  t wo of f i cer s t est i f i ed t hat  as t hey appr oached 

Johnson' s vehi c l e he l eaned f or war d t o t he ext ent  t hat  much of  

hi s head and shoul der s di sappear ed f r om vi ew,  and t hat  hi s 

movement  was consi der ed " f ur t i ve"  because i t  appear ed he was 

conceal i ng somet hi ng under neat h t he f r ont  seat .   Bot h of f i cer s  

al so t est i f i ed t hat  i n t hei r  exper i ences such a movement  can 

occur  when t he occupant  of  t he vehi c l e i s pl aci ng a weapon under  

t he seat .    

¶83 The of f i cer ' s concl usi on t hat  Johnson' s f ur t i ve 

movement  coul d have r esul t ed f r om pl aci ng a weapon under  t he 

seat  was r easonabl e because t hey accur at el y descr i bed what  

Johnson di d,  and t hey had past  exper i ence wi t h si mi l ar  movement s 

of  occupant s who had secr et ed a weapon under  t he f r ont  seat .   

Accor di ngl y,  t he of f i cer s r easonabl y bel i eved t hat  Johnson' s 

act i ons had t he pot ent i al  t o cr eat e a danger ous si t uat i on upon 

hi s r e- ent r y i nt o t he vehi c l e because he woul d have access t o 

any weapon he pl aced under  t he f r ont  seat .    

¶84 The of f i cer s had t o make a qui ck deci s i on about  t hei r  

own saf et y af t er  t hey deci ded not  t o ar r est  Johnson.   They had 

t wo choi ces.   They coul d i gnor e what  t hey bel i eved t o be 

Johnson' s r eachi ng under  t he f r ont  seat  and al so i gnor e t hei r  

exper i ences as l aw enf or cement  of f i cer s as t o what  such a 

r eachi ng coul d mean or  t hey coul d conduct  a l i mi t ed sear ch of  
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t he ar ea of  Johnson' s vehi c l e i nt o whi ch he woul d r e- ent er .   

They chose t he l at t er  cour se of  act i on.  

¶85 The maj or i t y concl udes t hat  t he l i mi t ed sear ch of  t he 

passenger  compar t ment  of  Johnson' s vehi c l e was not  r easonabl e 

because Johnson coul d have been t r y i ng t o r et r i eve hi s dr i ver ' s 

l i cense,  or  pi ck i ng up a f ast  f ood wr apper  f r om t he f l oor  or  

sever al  ot her  i nnocuous act s.   Maj or i t y op. ,  ¶43.   Whi l e I  have 

no quar r el  wi t h t he maj or i t y ' s di scussi on of  what  Johnson 

" coul d"  have been doi ng,  t he di scussi on demonst r at es onl y t hat  

t he maj or i t y of  t hi s cour t ,  none of  whom have any exper i ence 

conduct i ng t r af f i c  st ops,  i s mer el y subst i t ut i ng i t s j udgment  

f or  t hat  of  t wo exper i enced of f i cer s.   But  mor e i mpor t ant l y,  t he 

maj or i t y opi ni on does not  expl ai n why t he of f i cer s '  bel i ef  was 

not  r easonabl e as i s r equi r ed.   St out ,  250 Wi s.  2d 768,  ¶31.  

¶86 That  Johnson' s f ur t i ve movement  coul d have an i nnocent  

expl anat i on i s  not  per suasi ve because,  as t hi s cour t  has 

expl ai ned,  a suspi c i ous c i r cumst ance,  such as a f ur t i ve 

movement ,  " by i t s ver y nat ur e"  i s an ambi guous ci r cumst ance.   

See St at e v.  Ander son,  155 Wi s.  2d 77,  84,  454 N. W. 2d 763 

( 1990) .   Si mpl y because Johnson' s f ur t i ve movement  coul d have 

r esul t ed f r om somet hi ng ot her  t han conceal i ng a weapon,  i t  does 

not  f ol l ow t hat  t he of f i cer s '  bel i ef  t hat  Johnson' s movement  had 

t he pot ent i al  of  weapon conceal ment ,  was unr easonabl e.   St out ,  

250 Wi s.  2d 768,  ¶31 ( concl udi ng t hat  whi l e t her e may have been 
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an i nnocent  r eason f or  St out ' s  f ur t i ve movement ,  i t  was al so 

r easonabl e t o concl ude t hat  he was r eachi ng f or  a weapon) . 5   

¶87 As t he Uni t ed St at es Supr eme Cour t  has expl ai ned,  

t r af f i c  st ops ar e ver y danger ous f or  l aw enf or cement  per sonnel .   

Long,  463 U. S.  at  1048.   Ther ef or e,  when an of f i cer  r el eases a 

suspect  who has made a f ur t i ve movement  t hat  coul d have been due 

t o secur i ng a weapon under  t he f r ont  seat ,  t he of f i cer  must  make 

a qui ck deci s i on about  whet her  t o i gnor e what  he has seen and 

hi s t r ai ni ng and exper i ence about  t he i mpor t  of  t hat  obser vat i on 

or  he can secur e hi s own saf et y and t hat  of  ot her s by conduct i ng 

a l i mi t ed sear ch of  t he passenger  compar t ment  of  t he vehi c l e t o 

whi ch t he suspect  may r et ur n.   I n s i t uat i ons such as t hi s case 

pr esent s,  when t he of f i cer  opt s f or  saf et y,  no const i t ut i onal  

r i ght  i s  v i ol at ed because t he sear ch i s r easonabl e under  t he 

c i r cumst ances.   Because t he maj or i t y opi ni on does not  bal ance 

t he of f i cer ' s need f or  t he sear ch wi t h t he l evel  of  i nt r usi on on 

Johnson' s pr i vacy,  i t  er r s i n concl udi ng t he vehi c l e sear ch was 

not  l awf ul .   I n so doi ng,  i t  unnecessar i l y  i ncr eases t he r i sk of  

                                                 
5 The maj or i t y opi ni on suggest s  t hat  my cr i t i c i sm of  i t s 

r easoni ng and concl usi on t hat  Johnson' s f ur t i ve movement  as t he 
of f i cer s wal ked t o hi s vehi c l e di d not  r easonabl y suggest  t hat  
he coul d have been pl aci ng a weapon or  dr ugs under  t he f r ont  
seat  i s a r equest  t hat  t he maj or i t y " abdi cat e i t s const i t ut i onal  
f unct i on. "   Maj or i t y op. ,  ¶44 n. 16.   That  i s mer e hyper bol e.   
Al l  I  am r equest i ng i s t hat  t he maj or i t y opi ni on anal yze t he 
f act s and det er mi ne what  a r easonabl e pol i ce of f i cer  woul d have 
bel i eved under  t he c i r cumst ances.   An of f i cer ' s  exper i ence bear s 
on what  i s r easonabl e f or  hi m t o bel i eve,  and,  gi ven t he f l ui d 
nat ur e of  a t r af f i c  st op and i t s i nher ent  danger s t o pol i ce 
of f i cer s,  t hei r  bel i ef ,  gi ven t he f act s her ei n pr esent ed,  was 
r easonabl e.   See Mi chi gan v.  Long,  463 U. S.  1032,  1047 ( 1983) .   
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har m f or  of f i cer s who,  i n t he f ut ur e,  choose t he l ack of  act i on 

t hat  t he maj or i t y opi ni on r equi r es.   

I I I .  CONCLUSI ON 

¶88 I n concl usi on,  because t he ci r cui t  cour t ' s  f i ndi ng of  

hi st or i c f act  t hat  Johnson consent ed t o t he sear ch of  hi s 

vehi c l e cannot  be over t ur ned,  as i t  i s  not  c l ear l y er r oneous,  

and because Johnson' s agr eei ng t o t he pr oposed sear ch was not  

acqui escence of  t he t ype t hat  af f ect ed t he vol unt ar i ness of  hi s 

consent ,  t he maj or i t y er r s i n concl udi ng t hat  Johnson di d not  

consent  t o t he sear ch of  hi s vehi c l e.   I n addi t i on,  i t  er r s when 

i t  subst i t ut es i t s j udgment  f or  t hat  of  l aw enf or cement  about  

t he r easonabl e i mpor t  of  Johnson' s f ur t i ve movement  as t he 

of f i cer s appr oached hi s vehi c l e.   Accor di ngl y,  because 

r ect i f y i ng ei t her  of  t hese er r or s wi l l  r esul t  i n af f i r mi ng 

Johnson' s convi ct i on,  I  r espect f ul l y di ssent .    

¶89 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

j oi ns t hi s di ssent .  
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